Ecology of a Police State
Panel, Public Interest Environmental Law Conference, 2015
http://pielc.org/
Contents of Handout
1. Panelist Bios
2. Prison Ecology Project intro,
By HRDC
3. Prison Water Pollution article from PLN
By John Dannenberg, Prison Legal News
4. Investigation and Analysis of Environmental Problems at
Prisons
By Garth Conner, EPA
5. EPA Info for Regulating Prisons and EPA Press Releases
By EPA, Region 3
6. Toward a More Elaborate Typology of Environmental Values
By Avi Brisman
7. “Ecoterrorism”? A Critical Analysis of the Vilification of Radical Environmental Activists
By Rebecca K. Smith

PANEL OUTLINE and PANELIST BIOS
The panel, which is occurring in the University of Oregon’s Law School, room 142, will be facilitated by
Panagioti Tsolkas, coordinator of HRDC’s Prison Ecology Project, and will occur from 3:30 – 4:45pm.
Panelists will explore the intersections between the epidemic of mass incarceration and the
environmental degradation which occurs, directly and indirectly, as a result of it, including: (1) the
immediate impacts of pollution from these often-overpopulated human warehouses; (2) the
environmental racism of where prisons are built and how they operate; (3) the re-branding of prisons as
part of a “green” economy; and (4) the use of prison as a tool for repressing ecological movements
aimed at changing the current political/economic system.
About the panelists:
Paul Wright, editor/executive director of Prison Legal News and Human Rights Defense Center
Paul will present on nationwide trends in the environmental impacts of mass incarceration, attempts at
greenwashing the Prison Industrial Complex, and the launching of HRDC’s Prison Ecology project,
including personal observations as a prisoner for 17 years in Washington State, and as editor of a
premier national publication on prison-related law for 25 years.

Max Rameau, Director of the Center for Pan African Development, organizer, agitator
Max will look at how we advocate for "the land" (the earth and our communities) in the midst of a police
state/prison nation, based on experiences of organizing in Liberty City (Miami), DC, and Ferguson, with a
focus on Black-led social struggles and the question of community control over land and law
enforcement. Max founded Take Back the Land, a housing justice direct action movement, and authored
a book by the same title. He also started the Miami CopWatch group.
Chaone Mallory, Ph.D, Associate Professor at Villanova University, PA
Chaone will speak on the theoretical underpinnings of the environmental justice movement and the
fundamental intersections between social and ecological movements for justice. Her recent publications
have focused on developing the field of ecofeminist political philosophy, and she is currently developing
a collaborative research program in field environmental philosophy and biocultural conservation in
Chile.
Ben Rosenfeld, board member and attorney with Civil Liberties Defense Center
Ben will discuss the Green Scare, the use of prison to deter environmental/animal activists and the
existence of eco-prisoners incarcerated in the US. He is an attorney specializing in police misconduct civil
rights and criminal defense. Among his clients, Ben represented radical environmental activists Judi Bari
and Darryl Cherney, who successfully sued the FBI and Oakland police for falsely accusing them of
transporting a car bomb which detonated on an Oakland City Street in May 1990, nearly killing them. He
also represented Eric McDavid, an entrapped environmentalist sent to prison in one of the longest
Green Scare sentences, early-released in Jan 2015.
Michael Coyle, Associate Professor at CSU Chico, author, activists
Michael will speak on the social construction of the “discarded person” that is a driving force of mass
incarceration and prison expansion. He authored the book Talking Criminal Justice: Language and the
Just Society (Routledge, 2013) and has written extensively for other books and journals on the topic of
penal abolition and the so-called criminal justice system. Michael has received a dozen awards for his
research, teaching and activist work surrounding prisons and related topics.
Moderator / Facilitator
Panagioti Tsolkas, coordinator of the Prison Ecology Project
Panagioti will be introducing panelists, asking some initial questions, and facilitating audience comments
and questions following the panel discussion. Panagioti is a coordinator of the Human Rights Defense
Center’s Prison Ecology Project. He is also a former editor of the Earth First! Journal, chairperson of the
south Florida-based Palm Beach County Environmental Coalition.

PRISON ECOLOGY PROJECT

MAPPING THE INTERSECTIONS OF MASS INCARCERATION AND ENVIRONMENTAL DEGRADATION

A PROJECT OF THE HUMAN RIGHTS DEFENSE CENTER
PO Box 1151, Lake Worth, FL 33460 (561) 360-2523

The vast prison population in the US has become, in many respects, a nation unto itself. Incarcerated
people, formerly-incarcerated people and their families share a common experience that is akin to being
part of a cultural diaspora with over 2.5 million people spread across the country in detention facilities
alone. That reality doesn’t just impact the communities of people involved, but also has significant
ecological effects. The environments surrounding prison and jail facilities share common, unique
characteristics—what we are calling prison ecology.
The Human Rights Defense Center (HRDC) is planning to launch the Prison Ecology Project in order to
investigate, document and take actions to address the ways in which mass incarceration degrades the
natural environment and the human health of those inside or nearby prisons and jails.
The Environmental Protection Agency has said this about prisons:
[C]orrectional institutions have many environmental matters to consider in order to protect the health of
the inmates, employees and the community where the prison is located. Some prisons resemble small
towns or cities with their attendant industries, population and infrastructure.
Supporting these populations, including their buildings and grounds, requires heating and cooling,
wastewater treatment, hazardous waste and trash disposal, asbestos management, drinking water
supply, pesticide use, vehicle maintenance and power production, to name a few potential environmental
hazards.
And the inmate training programs offered at most institutions also have their own unique environmental
challenges… the US Environmental Protection Agency has been inspecting correctional facilities to see how
1
they are faring. From the inspections, it is clear many prisons have room for improvement.

This statement was published in 2002, and though the EPA has identified correctional facilities as an
ongoing significant source of environmental problems, when asked by HRDC for current documents
regarding enforcement of violations, the response of an EPA representative in January 2015 was: “We
haven’t done a prison inspection in several years now.”

We want to see this change.
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Source: http://www.epa.gov/region3/compliance_assistance/prisons.htm

We are developing a full blown project which can investigate and report on the
environmental catastrophe of prisons and jails and put this issue on the policy map.
Unlike many aspects of the criminal justice system, this is one which has seen very little coverage.
Today many prisons are built on abandoned uranium mines, coal mines and landfills, as well as EPA
superfund sites, exposing prisoners, staff and visitors to serious health risks. This reality came to light in
cancer cases stemming from toxic contamination under the prison on Rikers Island, NY, but others
instances rarely make the headlines.
Other prisons use contaminated water supply for the prisoners, such as the Kern County prison in
California where dangerous levels of arsenic have been documented in the water. In addition, prison
populations are at an extremely high risk of impacts from man-made environmental disasters, as we’ve
seen documented in recent examples including: hurricane storm-related flooding in New Orleans, Texas
and Florida; water contamination from a chemical spill in West Virginia; and proximity to nuclear plants
with no evacuation plans in New York’s Hudson Valley.
Prisons also often tend to be built in environmentally sensitive areas like the high sierra mountains of
California and Arizona and the rain forests of Washington State. Hundreds of prisons around the country
discharge raw sewage and toxic pollutants into the waterways surrounding them, which often impacts
the community water supply.
Regardless of people’s views on criminal justice reform, it is a universal consensus that they do not want
feces in their drinking water.
Nationally, prison systems have attempted to hijack the language of the environmental movement and
are “greenwashing” mass incarceration with absurd claims about the ecological benefits of energy
efficient solitary confinement units which subject prisoners to years of sensory deprivation. We stand
firm in believing that torture cannot be offset by solar panels.

PLN and HRDC plan to put all of these issues on the national agenda.
We can put this critical intersection of the struggle against mass incarceration and the environmental
movement onto the political, legal, journalistic and policy map and begin seeking change. This area of
criminal justice reform remains almost totally unexplored. While local efforts occasionally surface to
address specific impacts of a prison or jail, a nationwide coordinated effort such as Prison Ecology is an
innovative and cutting edge project.
Below we have outlined a project to mobilize a national campaign on the environmental effects of
prison.

The Three Primary Priorities:
1) Prison Ecology Research Project
Exposing the environmental impacts of mass incarceration and the detention industry through
investigation and journalism.
2) Prison Ecology Litigation Team
Networking with public interest attorneys and using environmental law to challenge the permitting,
policies and practices of the prison industrial complex.
3) Prison Ecology Action Campaign
Organizing to confront the environmental impacts of mass incarceration and the detention industry
through community outreach and engaging policy makers on this critical issue.

Primary topics of interest:
•

•
•
•
•
•

Environmental justice (health and safety) for those incarcerated and those in
surrounding communities, prisons built on toxic waste sites, with contaminated water
supplies, etc.;
General impact of prisons on water quality and quantity;
Contamination due to sewage discharges from prisons.
Impacts of prison construction, expansion and operation on plant and animal species
listed for protection
Prisoners’ participation in the environmental movement
Greenwashing of prisons via LEED certifications

Projects for 2015
•
•
•

•

Create PRISONECOLOGY.ORG website; publicize and update it regularly
Fundraise for the first three years of project operation
Conduct research and write new articles reporting on relevant current events and
analysis of recent/historical trends (including a semi-regular column in PLN, as well as
submitting articles to other publications and websites, and collaborative articles with
other media outlets.)
Network with other allies in the worlds of criminal justice reform and environmental
activism

The following article excerpts elaborate on issues addressed above, further illustrating the urgent need
for a project like Prison Ecology, and its potential effectiveness for addressing both environmental
concerns and the mass incarceration epidemic.

Pennsylvania Private Prison Construction Halted For Environmental Assessment March 2009
https://www.prisonlegalnews.org/news/2009/mar/15/pennsylvania-private-prison-construction-halted-for-environmental-assessment/

“The Pennsylvania based Citizens Advisory Committee on Private Prisons, Inc., filed a complaint against
the Federal Bureau of Prisons (BOP) for bypassing environmental and administrative policies in the
contracting of a private prison's construction. The construction was halted pending the requisite
procedural compliance.”

Environmental Challenge Bars Construction of California Prison Nov 2001
https://www.prisonlegalnews.org/news/2001/nov/15/environmental-challenge-bars-construction-of-california-prison/

“A Kern County, California, superior court judge has barred the state from proceeding with plans to build
a $335 million, 5,160 bed maximum-security prison slated for Delano. The groundbreaking ruling came
in an environmental lawsuit… conclude[ing] that the California Department of Corrections' (CDC)
environmental review of the "cumulative impacts" of the proposed prison was inadequate and
ordered the Department to complete a new environmental review which must include an analysis of
the impact of past, present and future projects in the area.”

Sierra Club opposes CCA’s proposed immigration prison in Southwest Ranches Feb 2012
https://ccagoaway.wordpress.com/2012/02/10/sierra-club-opposes-ccas-proposed-immigration-prison-in-southwest-ranches/

“The Broward Group of the Sierra Club has passed a resolution… opposing construction of a 1,500 bed
detention facility by Corrections Corporation of America (CCA) in the Town of Southwest Ranches in
western Broward County. The Sierra Club objects to the proposed facility because it would draw
excessive amounts of water from the Biscayne Aquifer – approximately 180,000 gallons per day – at a
time when the regional water supply is already strained by existing consumption and changes in
rainfall patterns. The facility would also contribute to Broward County’s existing, and still completely
unresolved, waste water disposal problem.” This project was since cancelled.

Toxic Coal Waste Exposure at PA SCI Fayette Sept 2014
https://www.prisonlegalnews.org/news/publications/toxic-coal-waste-exposure-pa-sci-fayette-abolitionist-law-center-2014/

“A 12-month investigation into the health impact of exposure to toxic coal waste on the prisoner
population at State Correctional Institution (SCI) Fayette has uncovered an alarming rate of serious
health problems… SCI Fayette is inescapably situated in the midst of a massive toxic waste dump. Over
the past year, more and more prisoners have reported declining health, revealing a pattern of
symptomatic clusters consistent with exposure to toxic coal waste: respiratory, throat and sinus
conditions; skin irritation and rashes; gastrointestinal tract problems; pre-cancerous growths and
cancer; thyroid disorders…”

The Untold Story Of What Happened At An Overcrowded West Virginia Jail After The
Chemical Spill June 2014
https://www.prisonlegalnews.org/news/2014/jun/2/untold-story-what-happened-overcrowded-west-virginia-jail-after-chemical-spill/

“When roughly 10,000 gallons of chemicals leaked into a West Virginia watershed … Governor Earl Ray
Tomblin declared a state of emergency. Officials shut down schools, deployed the National Guard, and
rallied volunteers to bring water and support to the 300,000 people without potable water. But in the
state’s emergency response, there was one group that many forgot: the 429 prisoners locked in
Charleston’s overcrowded jail, who were entirely dependent on the state to provide them clean water.”

NRC Board Finds that an Accident at Indian Point Nuclear Power Plant Would Have Greater
Impact on the Poor and Minorities Dec 2013
http://www.clearwater.org/latest-news/nrc-board-finds-accident-indian-point-nuclear-power-plant-greater-impact-poor-minorities/

“[T]he Atomic Safety and Licensing Board (ASLB), the trial court of the Nuclear Regulatory Commission
(NRC), found in favor of Clearwater and against Entergy and the NRC Staff in the review of an
Environmental Justice contention … concerning the relicensing of the Indian Point Nuclear Power Plant
in Buchanan, NY. Clearwater contended that the NRC’s Environmental Impact Statement for the
relicensing of the reactor was inadequate because it failed to recognize that an accident at the plant
would have greater impact on environmental justice populations, including prisoners at nearby SingSing Correctional Facility, than on the general population.”

Washington State Opens “Environmentally-Friendly” Control Unit April 2008
https://www.prisonlegalnews.org/news/2008/apr/15/washington-state-opens-environmentally-friendly-control-unit/

“[T]he Monroe Correctional Complex (MCC), Washington State’s largest prison, opened the first prison
building in Washington State to be certified as ‘green’ by the U.S. Green Building Council. The unit, a
new segregation building with 200 bunks, [includes an] Intensive Management Unit (IMU) for prisoners
who are placed there at the whim of prison officials for indefinite, long term stays [commonly called
solitary confinement]…. Allison Parker, deputy director of Human Rights Watch, described solitary
confinement as ‘cruel and unusual punishment.’ The building of ‘green prisons’ … illustrates how easily
co-opted the rhetoric of environmentalism is for destructive and repressive purposes.”

Prison Drinking Water and Wastewater Pollution Threaten Environmental Safety Nationwide
Nov 2007

https://www.prisonlegalnews.org/news/2007/nov/15/prison-drinking-water-and-wastewater-pollutionthreaten-environmental-safety-nationwide/
See full story below

Prison Drinking Water and Wastewater Pollution Threaten
aquatic plants and animals that depend on that
Environmental Safety Nationwide
oxygen.
by John Dannenberg
published in Prison Legal News November, 2007,
Aging infrastructure concerns are not limited to
America's highways, bridges and dams. Today,
crumbling, overcrowded prisons and jails nationwide
are bursting at the seams -- literally -- leaking
environmentally dangerous effluents not just inside
prisons, but also into local rivers, water tables and
community water supplies. Because prisons are
inherently detested and ignored institutions, the
hidden menace of pollution from them has stayed
below the radar. In this report, PLN exposes the
magnitude and extent of the problem from data
collected over the past several years from seventeen
states.

Alabama
The Alabama Department of Corrections (ADOC)
has been ignoring complaints of wastewater pollution
from its prisons since 1991. Back then, the problem
was limited to leaking sewage from the St. Clair
prison. Although the Alabama Legislature promised
to provide the $2.3 million needed to build a new
wastewater treatment plant that would match St.
Clair?s vastly expanded population, no money has
been appropriated.
Today, the problem has grown statewide and includes
pollution from ADOC's Draper, Elmore,
Fountain/Holman, Limestone prisons and the
Farcquhar Cattle Ranch and Red Eagle Honor Farm.
The problem has drawn the ire of the private
watchdog group, Black Warrior Riverkeeper (BWR)
and of the state Attorney General (AG), both of
whom have filed lawsuits against ADOC. The AG's
office claims ADOC is violating the Alabama Water
Pollution Control Act (Act) by dumping raw sewage
into Little Canoe Creek, from which it flows into the
Coosa River. The AG has demanded that ADOC fix
the problems and pay fines for the damage they have
caused. All parties acknowledge that the problems
stem from ADOC's doubling of its population to
28,000, while the wastewater treatment facilities
were designed for less than half that number.
The environmental damage is huge. ADOC is
pumping extremely high levels of toxic ammonia,
fecal coliform, viruses, and parasites into local
streams and rivers. When raw sewage hits clean
water, it sucks up the available dissolved oxygen to
aid decomposition. But in so doing, it asphyxiates

Telltale disaster signs include rising water
temperatures and the appearance of algae blooms.
The pollution renders public waterways unfit for
human recreation as well.
BWR notes in its suit that Donaldson State Prison has
committed 1,060 violations of the Clean Water Act
since 1999, dumping raw sewage into Big Branch
and Valley creeks, and thence into the Black Warrior
River. BWR seeks fines for the violations, which
could range from $100 to $25,000 each. Peak
overflows were documented at 808,000 gallons in
just one day, which isn?t surprising for a wastewater
treatment plant designed to handle a maximum of
270,000 gallons per day. Donaldson, designed to hold
only 990 prisoners, has 1,500 today.
One path to reformation was found in turning over
wastewater treatment to privately-run local
community water treatment districts. Donaldson
came into compliance with its wastewater permit
after contracting with Alabama Utility Services in
2005. Limestone and other ADOC prisons are now
seeking privatization solutions.

California
Since 2000, eight of California's 33 state prisons have
been cited for major water pollution problems.
Folsom State Prison, originally built in 1880 on 1,200
acres, was fined $700,000 in 2000 for a massive
700,000 gallon sewage spill into the adjacent
American River. The prison is the City of Folsom's
largest client, contributing 20% of its sewage plant?s
input. In 2003, a $20 million sewage system upgrade
was undertaken which tripled the average city user?s
monthly fee. But Folsom prison kept its $1,500
monthly 1973 negotiated rate, while adding a new
level IV prison. Now with 7,100 prisoners and 2,800
staff to support, the system was overloading the
City's processing capability. The prison agreed in
2003 to increase its payment to $7,500 -- but this still
only amounted to 2.7% of the sewage district?s
income. Nonetheless, the upgraded city facility has
reduced sewage spillages into the American River
from 100 per year to 20.
A separate water pollution source from the Old
Folsom prison is toxic waste from the old scrap metal
area, drum storage area, industrial manufacturing
area, and the firing range. In 2005, 17,000 cubic
yards of contaminated soil were removed to clean up
5.5 acres of prison property. Nearby wells still show
excessive levels of contaminants and are unsuitable

for drinking water.
At the California Men's Colony state prison (CMC)
in the parched city of San Luis Obispo, a World-War
II vintage wastewater system spilled over 220,000
gallons of raw sewage in 2004, for which CMC was
fined $600,000 by the regional water quality control
district. This followed a citywide record of 450
documented spills in the previous five years -- one
quarter of which were attributed to CMC. Some of
the effluent flowed into nearby Morro Bay, a
protected wildlife sanctuary. Four miles of
replacement sewer lines were installed in a $20
million upgrade in 2005, but not before 30,000 more
gallons spewed into Chorro Creek, resulting in
another $33,000 fine. A prison spokesman stated that
one problem has been that CMC prisoners flush large
objects, such as blankets, down the toilets.
The new larger pipes, coupled with limited toilet
flushes, are expected to mitigate this cause of sewage
spills. Ironically, water district inspectors flushed out
one operator at CMC for falsifying spillage reports.
He went to jail.
Salinas Valley State Prison, a new 1996 maximum
security prison near environmentally sensitive
Monterey Bay, was found in June 2004 to have its
well contaminated by nitrates that were leaching in
from nearby fertilized agricultural fields. While
awaiting a new water filtration system, prisoners
were restricted to just a few cups of water per day for
all purposes, later increased to 64 ounces, toilet
flushes every three hours, and three-minute showers.
The Sierra Conservation Center state prison in goldcountry Jamestown had its water filtration system
overcome by silt washed down from unusually heavy
rains in January 2005. Water to the prison was cut by
one-third, compensated for by no showers for two
days and the use of disposable food trays.
Additionally, laundry was sent to other prisons,
drinking water was trucked in, and 90 portable toilets
were installed.
In August 2004, 20 prisoners at the California
Rehabilitation Center in Norco came down with a
stomach illness traced to the bacterium Heliobacter
pylori. Prisoners blamed it on visibly brown water
coming from prison water pipes, but staff denied that
the source of the outbreak was the water, which was
tested twice weekly. They claimed it came from poor
prisoner personal hygiene, since H. pylori is a
common organism that lives in the gut of 50% of all
persons.

But that explanation didn?t wash when there was a
Campylobacter bacterial outbreak at the Deuel
Vocational Institution state prison in Tracy in 2006,
which knocked 379 prisoners off their feet. The
spread was traced to contaminated food and water,
according to prison spokesperson Terry Thornton.
Similar outbreaks occurred at the same time in Mule
Creek State Prison (106 cases) and Valley State
Prison for Women (40 cases).
One particularly troublesome water pollutant is
nitrate from fertilizer, commonly found when prisons
are located near agricultural areas. The California
Institution for Men (CIM) in Chino needed a nitrate
filtration system to overcome decades of prior
agricultural contamination. As a result, CIM staff
workers drank only bottled water, but the prisoners
had no such option. Excessive nitrate levels can be
fatally toxic, but are particularly troubling for
pregnant women such as at the nearby California
Institution for Women (CIW) state prison. There,
prison officials spent $43,520 per month since 2001
on bottled water and ice for the female prisoners,
pending completion of a $6.5 million denitrification
plant.
Mule Creek State Prison (MCSP) was cited for
excess chemicals in the local water table traced to its
dry cleaning plant. Poisoning of local wells may
cause a shutdown of the dry cleaning program, where
prisoners clean guards' uniforms. Originally "sold" to
the local community as a 1,700 bed facility, MCSP
has grown to 4,383, with another 400 beds slated for
the State's 2007 prison expansion plan. Locals are
furious, but can?t shut down California's appetite for
more prison beds. The actual Mule Creek itself,
which dries up in the summers, has had potholes of
stinking sewage water perfuming the area frequently.
After first denying that the prison was responsible,
prison spokesman Eric Reyes admitted that they had
spilled 20,000 gallons into the creek. The underlying
problem lies in the numbers. MCSP's water treatment
plant was designed to treat 740,000 gallons of
sewage, but currently averages 900,000 gallons. Julio
Guerra, manager of the nearby city of Ione's
wastewater treatment plant, found MCSP's system
"hopelessly overloaded."
In October 2006, Governor Schwarzenegger declared
a state of emergency related to prison overcrowding,
in which he noted, among other issues, the
contamination of public lands from spilled prison
wastewater. But all that has come from this so far is
an interim plan to build more prison beds at existing
prisons -- a sure way to exacerbate wastewater
treatment plant overloading.

The problem is not confined to prisons. On October
11, 2007, 400 current and former Merced county jail
employees filed claims against the county claiming
that the jail's water system has unsafe levels of
arsenic in it. The jail's prisoners are not included in
the claim, the first step towards filing a lawsuit.

Florida
Raw sewage from pipes underneath the Miami-Dade
County Jail has been sickening prisoners and guards
for years. In April 2006, two supervisors at the 47year-old pretrial detention facility on N.W. 13th St.
were taken to an outside hospital emergency room,
suffering from dizziness, nausea and headaches. In
the preceding month, guards had to go to the jail's
infirmary 14 times for similar complaints. County
inspectors found that the air was "not toxic" -- just
unpleasant. But when the air-conditioning fails, the
problem is magnified.
The problem stems from leaking pipes in a 4 foot
high crawl space underneath the jail. Remedies have
been to install fans to ventilate the space. When the
failing pipes are repaired, leaks just spring up
elsewhere. To combat the repugnant odors,
deodorizing chemicals are used to mask the stench.
Until $47 million in bonds is approved for jail
upgrades, the problem will remain. Also remaining is
the possibility that raw sewage seeping from floor
drains will contaminate the kitchen, a county taskforce report warned.
In June 2006, 45 prisoners and three staff workers
were felled by suspected bad cold cuts and spaghetti
that came from the kitchen; five were hospitalized.
County health inspectors found improper food
storage temperatures and ordered the kitchen shut.
No new illnesses were reported after that, until
November 2006, when 22-year-old Honduran native
prisoner Arlin Madrid- Reyes died of salmonella
poisoning three days after being hospitalized. "This is
the same kitchen where food is prepared to feed
staff," said an anonymous county worker [staff are
prohibited from speaking to the media]. Eighteen
other prisoners fell ill at the same time. The kitchen
serves more than 17,000 meals daily to the 5,200
prisoners -- three times its design capacity. A health
department report noted the sewage contamination
possibility, aggravated by the lack of airconditioning in the food preparation and storage
areas. Madrid- Reyes? attorney Michael Bloom is
considering a lawsuit. Meanwhile, in March 2007,
jail director Tim Ryan announced a clean up,
consisting of removing rust from refrigerators and
doors and cleaning grease-caked ovens. He admitted

that Madrid- Reyes' death served as an "awakening"
to the jail's responsibilities of ensuring the health of
prisoners and staff.
Florida's Orange County jail is connected to the
municipal wastewater treatment facility via a fivemile long sewage pipe. Lately, neighbors have been
complaining of bad odors from the facility. Some
have added air conditioning to their homes to avoid
the fumes that had entered previously open windows.
The local sanitation engineer noted that although
sewage volume has not increased, temperatures have,
and the effluent stews in the long pipe before being
treated. A deodorizer is added from time to time to
quash the complaints, but it only masks, not
eliminates, the noxious gases.

Georgia
In April 2006, Fulton County jail was forced by raw
sewage spills to relocate female prisoners into
already overcrowded sections of the facility, where
they either slept on the floor or were triple-celled.
This occurred despite a standing federal court order
dictating improvements to the dilapidated jail. But
prisoners reported that raw sewage followed them,
spewing from floor drains and toilets even in the
relocation areas. "It's overflowing from the top of the
toilets and water is also coming out the bottom of
them," reported prisoner Valtriana Estrada, adding,
"It stinks like hell." Sheriff Myron Freeman refused
media calls on the problem, but his lawyer admitted
there "were plumbing problems."
Indeed, the problems began in a first-tier cellblock in
the north tower, and continued on the second tier,
according to an investigator for the Southern Center
for Human Rights, which is suing over jail
conditions.
Tempers climbed with the leaks, which rose to the
fourth tier with ankle-deep water containing feces.
The jail's response was to cut off water for a week,
ending showers for prisoners. What water later
flowed from faucets was brown and smelled/tasted
bad. Southern Center investigator Mary Kelly said
the bad water was from rusting and failing water
lines, while sewage problems stemmed from
unregulated fluctuations in water pressure.
The federal court's January 2006 order demanded
improvements and prohibited triple-celling or
sleeping on the floors. Jail officials failed to notify
the court of their deviation from court orders. The
problem had grown to 265 female prisoners crowded
into a second-tier cellblock -- 100 more than
available bed space. Prisoner Susan Withers, first

moved from a medical unit, was later moved five
times in one week because of feces floating out of
toilets and drains. Half of the toilets simply did not
work. And in one zone, 65 women prisoners shared
one shower and two toilets. But the showers were
clogged, too, forcing prisoners to urinate in the drains
when they couldn't get to the toilets. "The mood is
very, very tense," said Withers.
Sheriff Freeman subsequently wrote federal judge
Marvin Shoob that "prisoners were never living in or
housed in" areas flooded by sewage. He said that a
problem had been found and repaired, and that while
repairs were being implemented, he used "short term
options" for moving prisoners around. But in May
2006, jail records showed that Judge Shoob's
population cap order of 2,250 was being exceeded by
200 to 300 prisoners. Nor did Sheriff Freeman meet
court-ordered staffing levels. The 18year-old jail was
designed to house 1,400 prisoners. When suit was
brought in 2003, there were 3,000 prisoners in the
jail. No wonder sewage was overflowing.

some serious problems," said Falk. Marion's director
Brian Barton was with Falk then and stated that he
"was working on" the problems.

Kentucky
While most prison wastewater treatment failures stem
from decaying, overloaded systems, Kentucky's new
$92 million federal Little Sandy Correctional
Complex had big problems from the day it opened in
2005. Although the local town of Sandy Hook (pop.
1,100) enjoyed the prospect of 224 new jobs the
prison created, residents were quick to complain of
an overwhelming stench that went "all over town."
Prison spokeswoman Maleva Chamberlain stated that
the sewer lines were too large. What happens is that
without adequate flow, the sewage just sits in the line
and "goes septic," she stated. Although she reported it
would work properly when the prison was at full
design capacity, this hasn't proven true. When Little
Sandy reached its 961-prisoner capacity on
November 1, 2005, the town was still stuck with the
bill for odor-killing chemicals to quell the offensive
fumes.

Indiana
In a 17-page 2007 report by the Indiana Department
of Corrections, serious environmental contamination
problems were identified in the Marion County
Community Corrections Center. The report noted
feces leaking from toilets into latrines and leaking
water/sewage inside the building being diverted into
open gutters. Additionally, there was serious mold
contamination in the heating, ventilation and airconditioning system [often a source of Legionnaire's
Disease].

Massachusetts

Fecal-oral contamination was promoted by requiring
the prisoners, who had no washer or dryer, to wash
their soiled clothing in restroom sinks.

The infection was quickly traced by prison inspectors
to contaminated water pipes in one 114-man housing
unit of MCI-Shirley?s 13 units. The fix was to flush
all water pipes with 173-degree water for ten
minutes, followed by sterilization of all shower
heads, faucets and sinks. No further cases occurred
thereafter.

State Representative Mike Murphy, R-Indianapolis,
called the report "devastating" and something worthy
of interest to Human Rights Watch. "In a normal
situation, a health department would come in, shut
this place down immediately and transfer these
people to a safe environment," he added. But the
irony of his concern is that apparently, "devastating
[ly] [ab]normal" health conditions are tolerable if it is
prisoners who are impacted.
Kenneth Falk, legal director for the American Civil
Liberties Union (ACLU), said he had toured the
facility within the past year and was "appalled." "It's
absolutely horrendous. I certainly think they violate
the Constitution." ... "It's a warehouse of human
beings. It can't be a surprise to anyone who spends
more than two minutes in that building that there are

Two MCI-Shirley prisoners came down with
Legionnaire's Disease in April 2007. The illness is
caused by a bacterium that is inhaled in fine water
droplets associated with moldy water or ventilation
systems. It attacks the lungs, with symptoms -- high
fever, chills and a dry cough -- similar to pneumonia.
Although most victims recover quickly with
antibiotic treatment, the disease can be fatal in 5 to 30
percent of diagnosed cases.

Legionnaire's Disease got its name from an outbreak
at a 1976 American Legion convention in
Philadelphia, where 34 of 221 infected died.
Annually, 8,000 to 18,000 Americans are
hospitalized with this illness. Common sources of the
disease are air-conditioning units, whirlpool spas and
plumbing systems.
Hepatitis-A is a common infection spread by poor
hygiene in food service facilities. At one module in
the Worcester County Jail, two prisoners came down
with the disease in 2005. It is typically passed on via

feces, and can be spread through ingestion of sewagecontaminated water -- the bane of many older jails.
This was precisely the worry that caused Essex
County Sheriff to evacuate his Lawrence jail in May
2006 when rising flood waters caused sewage
backups. Lawrence's 151 minimum- security
prisoners were temporarily housed at the city-owned
Jewish Community Center.

Maryland
Legionnaire's Disease was also found in a
Hagerstown prison?s water supply in late 2006. The
discovery came after a just-released 56-year-old
Roxbury Correctional Institution prisoner came down
with it. While it was possible he contracted the illness
elsewhere in the three days following his release
(incubation period is 2-10 days), his illness spurred
immediate testing at the 1,750-man prison.
Contamination was detected both in the water supply
and in an air conditioner in one housing unit for 200
prisoners. For two weeks, prisoners and staff were
put on bottled water and showers were banned while
more testing was done, although no testing was done
at any other Maryland state prisons.

Michigan
Eighteen prisoners at the St. Louis and Mid Michigan
Correctional Facility are suing the prison system in
U.S. District court over unconstitutional living
conditions, including contaminated drinking water. In
May 2005, the Michigan Department of Water
Quality announced that it had found p-CBSA (a
byproduct of the long-banned insecticide DDT) in the
city of St. Louis? drinking water. As a result, all St.
Louis schools switched to bottled water, but when
prison officials in the three St. Louis prisons were
told of the contamination, they did nothing for the
prisoners. As a result, the prisoners claim that they
were poisoned by it in both the water and the food
prepared with that water. However, it was lately
reported that in March 2006, St. Louis shut down the
contaminated city wells and no longer required
schoolchildren to drink bottled water.

New Jersey
Prison officials at the South Woods State Prison were
in hot water because their prisoners were without
any. While the prison was only eight years old, it's
hot water piping system was misdesigned by simply
burying the pipes under 20 feet of soil with no
maintenance access. Acidic soil ate through the pipes,
and the specter of the multi-millions of dollars to

replace this entire infrastructure is daunting. The
pipes carry 325-degree steam for heating buildings
and water. When the hot water went down and the
visiting room was closed, the prisoners staged a short
hunger strike to protest. The interim solution was to
bring in local hot water heaters and to contract with
an outside laundry service. Ken Gaburo, a prison
operations engineer, questioned the faulty design as
early as 1998, but officials were in too much of a
hurry to get the prison built. Now, contractors may be
held liable for repairs.

New Mexico
Smelly sewage backups in the Grants, New Mexico
Women's Correctional Facility finally hit the fan. The
ACLU filed suit in April 2006 to correct this and
other overcrowding problems at the prison. The
sewage backups in the living areas are so had that
guards have to wear masks.
Private prison operator Corrections Corporation of
America stated that this is an occasional problem, and
that when backups occur, it is cleaned up. The facility
was designed in 1989 to house 200 female prisoners,
but housed 664 as of April 12, 2006. It is not known
if the sewage treatment capability was upgraded to
match the population increase.

New York
More Legionnaire's Disease surfaced at New York
City’s Rikers Island Jail. Two prisoners at the Otis
Bantum Correctional Center were diagnosed in
October 2005 with the Legionellus bacterium.
Because this bacterium is often found in plumbing
systems, crews disinfected the jail's showerheads and
chlorinated the hot water tanks. The Department of
Public Health continued to monitor the health of
other prisoners as well as prison staff, to stem any
larger outbreak. The two prisoners, aged 25 and 44,
were successfully treated with antibiotics.

Ohio
Sheriff Gene Kelly of Springfield's Clark County Jail
declared a state of emergency in July 2006 and
evacuated 45 prisoners to Miami and Logan County
jails when major flood damage to his jail caused three
inches of sewage to float on the floor. Remaining
prisoners were given the delectable task of scrubbing
down the floors, while sleeping in the chapel. Kelly
opined that the sewage spill was traceable to
overcrowded conditions, since the Clark County Jail
was designed to hold only 175 prisoners but housed
275 at the time.

Pennsylvania
The potential for sewage treatment problems surfaced
in legal arguments trying to keep a Cornell
Corrections, Inc.-owned juvenile offender prison in
New Morgan from opening. Cornell opened its 214bed Abraxus Academy in October 2000, but it was
closed in October 2002 following a record of six
escapes and fourteen sexual assaults. It reopened in
October 2006 with sixteen low-level sex offenders.
However, in U.S. district court, New Morgan
defended against further expansion by Cornell until it
met earlier requirements that included addressing
zoning issues. In particular, New Morgan asserted
that Cornell violated a 1999 sewage agreement that
required Cornell to build a sewage plant, subject to
Cornell being repaid over ten years from city user
fees. The rub is that although the plant is operating, it
is allegedly not functional. New Morgan hopes to
preempt spillage into the already sensitive landfill
area that Abraxus is built on.

Texas
Marlin, Texas is defending a lawsuit from prisoners
at its Hobby Unit who allege, among other things,
that water contamination at the women's prison has
caused serious medical injuries. The affidavits in
support of their complaint are compelling.
Plaintiff Helen Caples stated that when Marlin's
water was contaminated in 2003, Hobby prisoners
were restricted to three six-ounce cups of water per
day for all purposes; toilet flushes were non-existent.
While porta-potties were provided, "the toilets in our
cells were backed up with urine and feces while foul
flies and gnats had started to surface.... we were like
this for three to four days. ... The problem originally
began years ago." She further complained in her
pleadings that the pipes, which were due for
replacement, were never worked on. In addition, the
reservoir supplying Hobby's water contains mercury,
dead catfish and sewage water. Without a filtration
system for potable water, the water is unfit for human
use.
Caples went on to complain that serious and fatal
illnesses were traceable to bad water and hygiene at
Hobby, including widespread H. pylori bacterial
infections. Showers have maggots, rats run from cell
to cell and birds fly in and out of the chow hall,
leaving droppings on the tables. During 100-106
degree heat waves in the summer of 2004, there were
six suicides and four heat-related deaths.
Hobby prisoner Jessica Garza reported repeated
dizziness, headaches and stomach sickness when

drinking the tap water. Kelly Courtney alleged the
same, plus cramps and diarrhea.
In solidarity with the women prisoners at Hobby, the
Texoma Coalition took up their cause and helped
publicize their plight.
Separately, the 30-year-old Nueces County Jail in
Corpus Christi was experiencing repeated clogged
toilets and low water pressure. The jail used to also
house 55 federal prisoners, but the U.S. Marshals
Service removed them because they did not approve
of the jail's conditions. The Sheriff lamented not the
criticism of his jail's conditions, but the loss of $1
million in revenue from the Marshals Service. The
remaining jail prisoners were left to deal with
reported conditions of gnats in the showers and
toilets, rampant staph infections, non-flushing toilets
and failed water taps. A panel of eight federal district
judges, when hearing testimony of the problems in a
July 2006 hearing, ordered Sheriff Rebecca Stutts to
take "immediate action."
They called an emergency meeting, closed to the
press, where they reviewed 40 photographs of jail
conditions and also observed one woman who was
covered in bites that she got at the jail. One judge
stated that "it looked like a Third World country,
shocking." Stutts testified that they were in
compliance with Texas regulations. The Public
Works director reported that in the previous three
months over 200 work orders for the jail had not been
completed.
Eight prisoners testified in the June 2006 hearing,
making more complaints of vermin, bugs and lack of
water. Stutts countered that the critters had been
exterminated. But 24,000 prisoners per year going
through that jail are finding out otherwise. Court
enforcement appears to be required to bring about
change.

Virginia
An old laundry detergent advertising jingle ended,
"and the dirt goes down the drain." That is precisely
what Goochland County environmental officials
suspect is happening with laundry effluent from the
540-prisoner Virginia Correctional Center for
Women, where frequent foam and high phosphorus
levels have been observed in the adjacent James
River. The foam, showing up by the Huguenot
Bridge in nearby Richmond, contained phosphorus at
22 times the average level. Phosphorus is a chemical
used in laundry detergent. When excessive, it results
in algae blooms and the attendant oxygen starvation
of aquatic life. Such a bloom was discovered at

Hopewell in June 2006, along the James River.
Although Virginia banned the use of phosphates in
home laundry detergents in 1987, it permitted
commercial laundries to continue to use it. The prison
is one such user, and it is suspect as the source of the
contamination. State environmental officials were
examining wastewater discharge from the prison?s
treatment plant to determine its contribution to the
problem.

Washington
The Washington State Department of Corrections
(WDOC) has been the source of considerable
exasperation on the part of the watchdog state
Department of Ecology (DOE), which has hounded,
excoriated and fined WDOC to try to gain
compliance with egregious wastewater and pollution
violations. Indeed, in 2004, DOE fined WDOC
$60,000 for falsifying water pollution reports.
This incident occurred at the McNeil Island
Correction Center, where from 1999 to 2002, 20 of
36 water pollution reports were falsified. The reports
covered up excess fecal coliform levels in the daily
350,000 gallon wastewater byproduct that was
generally not fit for discharge into Puget Sound.
When discovered in 2002, the false reporting resulted
in putting the plant operator on paid administrative
leave. As a result, the taxpayers had to pay his
$40,000 salary, pay the $60,000 fine, but didn't get
any investment in improved treatment plant
equipment. The water system was flushed to
eliminate the coliform, which was traced to a ground
beef processing plant on the island. Prisoners were
given bottled water for a week.
Walla Walla State Penitentiary (WSP) managed to
fight, rather than repair, its pollution of the City of
Walla Walla's air and water for fourteen years. It
turned a blind eye to the damage, while continuing to
evade any meaningful changes. Hazardous waste
dumped indiscriminately into the local environment
included naphtha, antifreeze, refrigerants,
perchloroethylene, lacquer thinner, methylene
chloride, and photochemicals. As far back as 1992,
WSP was cited for discharging the above items into a
storm drain, plus human waste, hospital waste and
medical needles into a landfill at Sudbury.
Later reports included diesel spills,
tetrachloroethylene and known cancer-causing
trichloroethylene, adversely affecting 17 groundwater
wells serving over 10,000 citizens within two miles
downstream. In 2002, DOE's complaints turned to
wildly excessive toxic metal waste discharges,
including zinc, copper, and mercury. The latter was at

100 times the permitted level for discharge. On-site
WSP inspections additionally revealed leaking
transformers, open sewer pipe remnants and asbestos
steam pipe sections. At last report (see PLN, July
2005, p.1), WDOC was still fighting DOE by paying
fines rather than self- policing and upgrading their
waste discharge processing.

Pollution Is a Bad Policy
Bad public water is a Third World malady. It
shouldn't happen in America. And although it rarely
does, increasingly it is coming from the excess
secretions spewing from overloaded and under
maintained prison and jail wastewater treatment
systems. Unless and until local governments shoulder
their civic responsibility to environmentally upgrade
long-ignored incarceration facilities, America's
neighboring rivers and streams may become as vile
as the mythical river Styx flowing from Hades -- for
some of the same reasons.
As a practical matter, prisons and jails cannot exist
without water. Shut down the water supply and the
prison and jail isn't far behind. In the past, prisoners
have filed lawsuits over contaminated water under
the Eighth amendment. These cases have historically
dragged on for years with no conclusive resolution.
The federal Clean Water Act, 33 U.S.C. § 1251
provides for a means to challenge both contaminated
drinking water coming into prisons as well as sewage
and toxic chemicals being discharged from prisons.
Unlike the Eighth amendment, which requires
proving prison officials state of mind and an intent to
punish, the CWA requires only an objective test that
contaminants in the water exceed the levels set by
statute and the Environmental Protection Agency.
Most importantly in the age of the Prison Litigation
Reform Act, the CWA has its own attorney fee
provision, which is unaffected by the PLRA's caps on
fees. Also of significance is that community groups
have standing to file suit under the CWA.
CWA suits are complex and require both water
testing and expert witnesses to prove a claim. Neither
of which are likely to be available to the average pro
se prisoner litigant. Such claims will almost always
require counsel to be successful. As the
environmental movement in the United States grows,
it may be time to make the connection to
environmental degradation caused by mass
imprisonment.
Sources: Birmingham News, Montgomery Legder-Inquirer, Associated Press, California
Environmental Protection Agency, San Luis Obispo Tribune, Prison Legal News, Inland Valley
Daily Bulletin, Amador Ledger Dispatch, National Public Radio, Miami Herald, Atlanta JournalConstitution, indystar.com, Fitchburg Sentinel h Enterprise, Boston Telegram, Baltimore Sun,
Gratiot Morning Sun, Saginaw News, Leavenworth Times, Atlantic City Press, Cibola Beacon,
Corpus Christi Caller-Times, Texoma Coalition, New York Daily News, Springfield Hewsnet5,
Reading Eagle, Irish News Limited
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country in the world and incarcerates prisoners
at a rate five to eight times greater than any
other industrialized nation.2 One result of the
high incarceration rate—in combination with
the imposition of lengthy prison sentences — is
that many states have had a difficult time
maintaining adequate space for their everincreasing number of inmates. For example, the
Commonwealth of Pennsylvania recently passed
the 40,000 inmate mark in its state prison
system for the first time.3 Pennsylvania has
twenty-six state-run prisons operating at or
above capacity and is presently building two
additional prisons.

By
Garth Connor*
The Office of Enforcement, Compliance, and
Environmental Justice (OECEJ) within U.S.
EPA Region III has an ongoing multi-media
initiative involving both enforcement and
compliance assistance activities at prisons in the
mid* Atlantic states. Staff from OECEJ has
completed six multi-media inspections at different kinds of prisons and has found widespread
non- compliance at all of them. All six of the
prisons were recipients of multi-media
enforcement actions and were assessed
penalties.

OECEJ serves as the multi-media enforcement
and coordination office in Region III. In the late
1990s, OECEJ began receiving tips and
environmental complaints from various sources
about overcrowded prisons with long-neglected
environmental problems. The complaints
included noxious odors from overloaded sewage
treatment plants to improper storage and disposal of hazardous waste. Although there was
uncertainty as to the validity of the complaints,
OECEJ decided to schedule two multi-media
inspections at Region III prisons.

Generally, prison management and staff do not
folly appreciate environmental issues, especially
with respect to how environmental regulations
apply to a prison's industrial activities, and do
not have knowledge of environmentallyprotective practices. All of the inspected prisons
had manufacturing areas or industrial shops
which utilized a combination of civilian and
inmate labor in order to produce a variety of
raanu- factured goods. This article will analyze
some of the common environmental problems
found at these prisons and discuss several
different tactics that have been tried to improve
the environmental compliance rates within the
prison sector.

II. The Targeting Approach
The prisons chosen for inspection were not
randomly selected for an inspection, and the
initiative was not an attempt to create a
statistically significant non-compliance rate for
the prison sector. After die first two inspections
indicated serious non-compliance, OECEJ
decided to make the prison sector a major
initiative of its inspection and enforcement
efforts. OECEJ staff targeted for inspection
large, overcrowded prisons with significant
industrial areas within each state. Data on the
design capacity and inmate population for each
prison can be easily obtained from state
websites. Several of the prisons were also
targeted because they had a history of
enforcement actions as a result of past noncompliance with environmental regulations.
OECEJ was most interested in inspecting
prisons having a variety of manufacturing areas
(industrial shops) that generated hazardous
waste in some quantity. A final factor in the
targeting approach was geographical diversity;
we wanted to inspect at least one prison in each
state in Region III.

I. Sector Background
The overall size and complexity of the prison
sector has grown dramatically over the last few
decades. The total number of men and women in
our nation's prisons has quadrupled from about
502,000 in 1980 to over 2 million inmates in
2002.1 Hie United States presently has the
highest incarceration rate of any
* Garth N. Connor leads multi-media inspections and
initiates enforcement actions out of EPA’s office in
Philadelphia, PA. He has a Master's Degree in
Environmental Science, with a concentration in Toxicology,
from Drexel University. Mr. Connor was the inspection
team leader on all six of the prison inspections described in
this article. The views in this article are those of the author
and not necessarily those of U.S. EPA or of NAAG
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have experienced environmental staff at their
headquarter offices, which in some cases are
hundreds of miles from the environmental
problems of the individual prisons. Another
serious problem is training. In the prisons
inspected, the staffs are far from compliance
with respect to required training. Generally,
there is no budget for travel for members of the
staff to attend offfsite environmental training
courses.

III. Multi-Media Non-Compliance
The six multi-media inspections revealed
egregious non-compliance with applicable
environmental regulations. One inspected prison
had been generating hazardous waste for over
twenty years, but had never applied for or
received an ID number to allow for proper
disposal. Another prison had been a chronic
violator of the effluent limits in its wastewater
permit and its staff did not understand how to
properly conduct the sampling and analysis
portion of its permit All six of the inspected
prisons were in non-compliance with both the
hazardous waste regulations of the Resource
Conservation and Recovery Act (RCRA) and the
oil-spill prevention requirements contained in
the Spill Prevention Control and Countermeasure (SPCC) regulations. The likelihood of
this degree of non-compliance (0% compliance
with two different regulations) at targeted
facilities is low, even in a non-traditional sector
that normally doesn’t attract a great deal of
environmental attention. All of the prisons
inspected were issued administrative complaints.
The average assessed penalty was slightly
greater than $100,000 (see chart # 1 on page 5).

IV. RCRA Issues
Most prisons have a segment of their property
containing an array or strip of industrial shops
and are therefore regulated by RCRA. In these
shops, prisoners can acquire new skills, such as
car repair or maintenance, which help to
increase their employment opportunities when
they are eventually released from prison.
Selected prisoners are paid below-minimum
wage to perform tasks like making and repairing
furniture,
creating
highway
signs,
manufacturing license plates, and running largevolume print shops. Many of these prison shops
produce hazardous waste on a regular basis.
None of the prisons inspected were in
compliance with RCRA. Inspected facilities
stored waste for years (instead of months), didn't
properly close or label hazardous waste
containers, and didn’t properly train their staffs
regarding hazardous waste management
procedures. During our six inspections, we have
examined over a hundred hazardous waste
drums and did not see a single drum with an
accumulation start date. All of the inspected
prisons had inadequate training of staff
members who were working in their industrial
areas. Several of the inspected prisons notified
as small-quantity generators, but were actually
large-quantity generators of hazardous waste.
Another of the inspected prisons notified as a
condi- tionally-exempt small-quantity generator
but was actually a small-quantity generator.
Because RCRA regulations become more
stringent and more complex as a facility moves
up from one waste category to another, the
quantity of waste generated by a facility is
significant.

One explanation for die non-compliance with
respect to environmental regulations is that none
of the inspected prisons had dedicated
environmental staff. In general, prison staffs do
not have the necessaiy environmental expertise
in order to understand and comply with the
relevant environmental regulations. Most
inspected prisons only had facility management
staff on hand to talk to the EPA inspectors, and
these staff members were required to perform
environmental duties as their second or third
jobs. The inspectors were often asked simplistic
questions, such as: “What does RCRA mean?”
“The SPCC regulations don't apply to us, right?”
“Does a multi-media inspection mean that you're
bringing newspaper and television reporters to
the inspection?" The prison staff also did not
understand basic environmental jargon, often an
indicator of environmental non-compliance.
Facility management staff is generally skilled at
keeping the facility operating properly and
maintaining
adequate
security,
but
environmental compliance is outside its area of
expertise. Many state prison systems only
4
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Case Study of Prisons Inspected by ECEJ June 1998 to March 2003
PRISON

VIOLATIONS
FOUND

TYPE OF PRISON

ASSESSED
PENALTY

Prison A Lorton, VA

RCRA, UST, SPCC

Federal

$163,000 Case split
with VADEQ &
settled

Prison B Graterford,
PA

SPCC, RCRA,
WATER

State

$92,000 Case settled

Prison C Jessup, MD

RCRA, SPCC, UST

State

$177,000, case settled
with a major SEP

Local

$64,000, case settled
with an EMS SEP.

Prison D Philadelphia, SPCC, RCRA, and
AIR
PA
Prison E Smyrna, DE

RCRA, SPCC, and Air State

$96,000, in
negotiation.

Prison F Mt Olive,
WV

RCRA & SPCC

$10,560, in
negotiation.

State

Violation Detection Rate = 100%
Average Assessed Penalty ~ $100,426, all have
been multi-media administrative cases.
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work are CFCs, an ozone-depleting substance.
As a result of this environmental impact, the
refrigerant equipment must be registered with
EPA, and the technicians doing the work must
be appropriately certified. Several of the prisons
also had air pollution sources in their industrial
area that were somehow excluded or not listed
in their air permit

V. Wastewater Treatment Plants
Some of the older and larger prisons own and
operate their own wastewater treatment plants
and are required to have National Pollution
Discharge Elimination System (NPDES)
permits. These onsite wastewater plants capture
and treat the prison’s industrial and biological
wastewater. One problem that arises is that
some of the prisons are a thousand inmates or
more overcapacity, which can overload the
design capacity of the nearby wastewater
treatment system. We inspected an overcrowded
prison that had chronic NPDES violations and
was also doing improper sampling and analysis
at a small laboratory within the treatment plant
The sewage treatment plant manager was doing
the best he could under the circumstances, but
the treatment plant needed additional
equipment, improved maintenance, and staff
training.

VIII. Settlements Involving Supplemental Environmental Projects
One of EPA’s main objectives during the
negotiation phase of these enforcement actions
was to help these facilities return to compliance
with all the applicable regulations. Several of
the prisons have agreed to settlements involving
payment of a somewhat reduced penalty by also
agreeing to do a Supplemental Environmental
Project (SEP) of some Irind. The SEPs have
included having a prison develop an Environmental Management System (EMS) to help than
keep track of and monitor all their
environmental requirements. Another prison has
decided to hold EMS and regultory training
sessions, not just for staff at the inspected
prison, but for all its staff in the entire state
prison system. This SEP has the added benefit
of improving the overall compliance at all the
prisons in that particular state instead of just the
one inspected prison.

VI. SPCC Issues
None of the inspected prisons had an SPCC
plan, and all six of them were well beyond die
oil-storage threshold where a professionallycertified plan is required to be on hand. An
SPCC plan contains procedures for a facility to
follow if there is a significant oil spill or a tank
rupture. Prisons generally have gasoline or
diesel tanks for fueling the prison vehicles and
also have larger heating-oil tanks for heating the
buildings or for backup power generation. The
SPCC regulations do not get a great deal of
national attention, and it is a regulation that is
often overlooked by a facility until an oil spill
occurs. Many of the prison staff we talked to
about the federal SPCC regulations had never
heard of such a tiling and did not realize it was
applicable to their facility.

IX. Compliance Assistance Activities
In the 1967 prison movie Cool Hand Luke, there
is a famous line: uWhat we’ve got here vs a
failure to communicate.” In the prison sector,
many of the environmental requirements have
not been communicated to the appropriate
prison staff. One explanation for this is that
prisons are somewhat like small rural towns in
that they are isolated from the mainstream
culture. Prison staff members are not often in
attendance at environmental conferences or
workshops intended for the regulated
community. As a result of this relative isolation,
many of the staff working in this sector are
difficult to reach with compliance assistance. In
some sectors, compliance assistance can be
quite effective in bringing a sector up to speed
on a new regulation. In other sectors, such as

VII. Clean Air Act Issues
Several of the inspected prisons were found to
be in non-compliance with certain portions of
the Clean Air Act The most widespread air
pollution problem was related to the
chlorofluoro carbons (CFCs) used in recharge of
air conditioning units: Prisons often have staff
members who repair and/or recharge air conditioning units. The refrigerants used in this type
of
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the prison sector, enforcement seems to be the
only effective tool. OECEJ staff members have
gone to prison conferences and made
presentations to numerous prison officials over
the years. Unfortunately, the people at a typical
conference aren’t the ones actually doing the
environmental work at a prison. There is
generally no travel or training budgets for prison
staff members who are actually doing the
environmental work. Thus, they rarely go to
conferences and are not exposed to the nuances
of the applicable environmental regulations.
Therefore, compliance assistance has been
largely ineffective.
Perhaps with the enforcement actions taken in
these six cases, others involved in the prison
sector will become more aware of the
environmental laws and regulations that affect
their activities and will work to come into
compliance.
ENDNOTES
1. U.S. Department of Justice, Office of Justice Programs,
Bureau of Justice Statistics. On June30,2002, there were
2,019,234 prisoners held in federal, state, and local prisons
in the United States. The total inmate population was
502,000 in 1980 and 338,000 in 1970.
2. Incarceration rates are normally described as number of
inmates per 100,000 population. According to the
Correctional Service of Canada, in June 2001, the
incarceration rates in various coundres were: United
States—690; Austria—86; France — 88; Germany —96;
Canada —123; Norway — 57.
3. Pennsylvania's Department of Corrections issues a
monthly population chart; there were40,606 inmates in the
state’s prison system as of March 31,2003.
4. The Captain, played by Strother Martin, is the first to
utter what has become one of the most oft quoted line
from a movie. The lead character, Luke, played by Paul
Newman, mockingly repeats it later in the movie.
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Text from EPA Region 3 Press Releases on Prison Violations 1999 – 2011,
Source: http://www.epa.gov/Region3/compliance_assistance/prisons.htm

EPA Information for Regulating Prisons and
Correctional Institutions
United States Environmental Protection Agency, in partnership with state environmental
agencies, is alerting prisons and correctional facilities throughout the mid-Atlantic states
about their responsibility to comply with environmental laws and regulations.(See full
Article)
To increase compliance and awareness, Samantha Phillips Beers, Esq., Director of EPA
Mid-Atlantic Region's Office of Enforcement, Compliance and Environmental Justice
announced this effort in a news release (Click for News Release).
Region III has over 100 prisons which have been found to commonly violate RCRA-C,
SPCC and other environmental regulations. The Office of Enforcement, Compliance and
Environmental Justice has targeted overcrowded, older facilities with industrial shops
suspected of causing environmental damage. The integrated prison initiative combined
outreach, compliance assistance, inspections and enforcement actions to improve the
understanding of environmental requirements and compliance behavior of correctional
facilities. Recently, the EPA Mid-Atlantic Region created a survey to determine the
effectiveness of outreach in regards to the Region's Integrated Prison Initiative. The goal of
this survey was to determine if any changes have occurred in the awareness of regulations
and routine practices among Prison and Correctional Facilities, and to determine the
effectiveness of EPA outreach efforts.
Mid-Atlantic Region Prison Enforcement Actions [Text for all these press releases below.]



EPA settlement will reduce air pollution from four Pennsylvania prisons - January 4, 2011
- Consent Decree [PDF, 68pp, 1.7M, about pdf]
EPA Settles Multi-Facility Enforcement Action with the Virginia Department of Corrections October 5, 2004










Environmental Violations Found at Virginia's Greensville Correctional Center - Action is part
of an EPA initiative at prisons - November 29, 2003
Maryland to Improve Environmental Management at 34 Prisons as Part of Jessup Prison
Settlement EPA Also Cites Mt. Olive Prison in West Virginia As Part of Ongoing Compliance Initiative June 11, 2003
Philadelphia Prison Settles Alleged Violations of Hazardous Waste Storage and Oil Spill
Prevention Regulations - December 06, 2002
EPA Cites Environmental Violations at Philadelphia and Smyrna, Del. Prisons - March 28,
2002
EPA Cites Environmental Violations at Jessup Prison - October 04, 2001
Graterford State Prison Cited for Alleged Violations of Environmental Laws - October 19,
2000
District Pays $20K for Lacking Oil Spill Safeguards at Lorton Prison - October 4, 1999

Text from EPA Region 3 Press Releases on Prison Violations 1999 – 2011,
Source: http://www.epa.gov/Region3/compliance_assistance/prisons.htm


Complete listing of all Mid-Atlantic Region Press Releases

Common Environmental Violations
Environmental problems at some prisons frequently include improper handling and disposal
of hazardous waste materials, inadequate monitoring of underground storage tanks, and the
failure to have Spill Prevention Control and Countermeasure Plan in place. The EPA offers
a wide variety of compliance assistance resources and tools designed to assist facilities in
complying with federal and state environmental laws. These resources can help facilities
understand their obligations, improve compliance and find cost-effective ways to comply
through the use of pollution prevention and other innovative technologies. You may want to
bookmark or have some of the following links and phone numbers added to your website
for future reference:
RCRA Laws and Regulations
RCRA Hazardous Waste Subtitle C

RCRA Orientation Manual - September 2011
Information on Hazardous Waste Materials and Underground
Storage Tanks
RCRA, Superfund & EPCRA Call Center
Spill Prevention Control and Countermeasure
Required Elements of Spill Prevention Control and Countermeasures
Plans

EPA Websites

EPA offers a great deal of compliance assistance and other environmental information and
materials on the following Websites:
EPA’s Home Page
Enforcement Policy and Guidance
Compliance Assistance Home Page
Mid-Atlantic Region Enforcement and Compliance
Environmental Audits & Self-Disclosures
Hotlines

EPA sponsors approximately 89 hotlines and clearinghouses that provide free and
convenient avenues to obtain assistance with environmental requirements. Key hotlines that
may be of interest to you include:

Text from EPA Region 3 Press Releases on Prison Violations 1999 – 2011,
Source: http://www.epa.gov/Region3/compliance_assistance/prisons.htm

More about the Mid-Atlantic Office of Enforcement
Compliance and Environmental Justice:
This Office coordinates enforcement, compliance assistance and environmental justice
issues among national regional programs and the states, enforces against violators of more
than one law and promotes equal public health and environmental protection for all in the
Mid-Atlantic Region. Additionally, this office also participates with states and other
regional programs in developing enforcement and compliance goals, strategies and policies.
Enforcement information includes civil, as well as criminal, cases filed from all of the
various environmental programs, regional enforcement contacts, complaint/tip form.
Inspection Program provides direct field work / facility inspection support to the region's
enforcement and compliance programs, and conducts compliance evaluations and audits of
priority facilities as identified by single media programs.
Federal Facilities Program provides compliance activities, materials, information
resources and links concerning our environmental statutes and Executive Orders. The
Programs conducts multi-media compliance evaluations to the Federal Sector. Also,
provides information on our compliance trainings.
Compliance Assistance information provides a basic understanding of regulations, a
calendar of upcoming compliance assistance events in the Mid-Atlantic states, monthly
updates, sectors of interest.
Environmental Justice provides links to information for the fair treatment and meaningful
involvement of all people regardless of race, color, national origin, or income with respect
to the development, implementation, and enforcement of environmental laws, regulations,
and policies.
Samantha Phillips Beers, Esq., Director
U. S. EPA Mid-Atlantic Region
Office of Enforcement, Compliance
and Environmental Justice
Mail Code 3EC00
1650 Arch Street
Philadelphia, PA 19103
215-814-2950
Additional Information




National Tip and Complaint Form - Use this page to report what appears to you as a
possible violation of environmental laws and regulations. Information you submit will be
forwarded to EPA environmental enforcement personnel or to the appropriate regulatory
authority.
Public Information Hotline - 800-438-2474
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Business Assistance Hotline - 800-228-8711

From EJ link above “Mid-Atlantic Environmental Justice” Page: Environmental Justice is the
fair treatment and meaningful involvement of all people regardless of race, color, national
origin, or income with respect to the development, implementation, and enforcement of
environmental laws, regulations, and policies. Fair treatment means that no group of people,
including a racial, ethnic, or socioeconomic group, should bear a disproportionate share of
the negative environmental consequences resulting from industrial, municipal, and
commercial operations or the execution of federal, state, local, and tribal programs and
policies.

Considering Environmental Justice in Permitting
Goal: To enable overburdened communities to have full and meaningful access to the
permitting process and to develop permits that address environmental justice issues to the
greatest extent practicable under existing environmental laws.
To access Region 3’s Implementation Plan visit
http://www.epa.gov/compliance/environmentaljustice/plan-ej/permitting.html

Environmental Justice Title VI Webpage is LIVE!!
This new page is critical to educating the public and federal agencies about the intersection
of environmental justice issues and enforcement of Title VI of the Civil Rights Act of 1964.

Environmental Justice Grant Programs


The EJ CPS program requires selected applicants, or recipients, to use the
Environmental Justice Collaborative Problem-Solving Model (EJ CPS Model) as
part of their projects. The EJ CPS Model's purpose is to provide communities with
information to help them develop proactive, strategic, and visionary approaches to
address environmental justice issues, and to achieve community health and
sustainability. Information on the EJ CPS Model can be found in the publication
EPA's Environmental Justice Collaborative Problem-Solving Model-PDF (44 pp,
1.5MB). EPA’s Office of Environmental Justice (OEJ) launched the Environmental
Justice Collaborative Problem-Solving Cooperative Agreement (EJ CPS) program in
2003.

Top of page
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If you are not already a member, the Office of Environmental Justice would like to invite
you to join the EJ ListServ. The purpose of this information tool is to notify individuals
about activities at EPA in the field of environmental justice. By subscribing to this list you
will receive information on EPA's activities, programs, projects grants and about
environmental justice activities at other agencies. Noteworthy news items, National meeting
announcements, meeting summaries of NEJAC meetings, and new publication notices will
also be distributed. Postings can only be made by the Office of Environmental Justice. To
request an item to be posted, send your information to environmental-justice@epa.gov and
indicate in the subject "Post to EPA-EJ ListServ"
To join the listserv go to: https://lists.epa.gov/read/all_forums/subscribe?name=epa-ej
To change the way you receive these emails, go to: https://lists.epa.gov/read/?forum=epa-ej
and click "My Account."
To Unsubscribe: Send an e-mail to listserv@unixmail.rtpnc.epa.gov with the following in
the body of the message "unsubscribe EPA-EJ" without the quotes. Make sure that the
subject is blank and there is no additional information after the one line, such as a signature
line.

THE FOLLOWING TEXT IS FROM EPA REGION 3 PRESS RELEASES

EPA Settlement will Reduce Air Pollution from four
Pennsylvania Prisons
Release Date: 01/04/2011
Contact Information: Bonnie Smith, 215-814-5543, smith.bonnie@epa.gov
PHILADELPHIA (January 4, 2011) - The U.S. Environmental Protection Agency
and the U.S. Department of Justice announced a settlement with the
Commonwealth of Pennsylvania’s Department of Corrections and the Department
of General Services for alleged Clean Air Act violations at boiler plants generating
power, heat and hot water at four correctional facilities. This settlement secures air
pollution reductions and additional reporting requirements for correctional facilities
in Muncy, Bellefonte, Huntingdon and Somerset, Pa.
“Today’s settlement will improve the air quality in four Pennsylvania communities,”
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said Shawn M. Garvin, EPA Mid-Atlantic Regional Administrator. “It’s important that
all sources of air emissions, including prisons, comply with environmental
regulations to ensure that the standards are met in nearby communities.”
Under the terms of settlement, each of the four facilities is making changes at its
boiler plant to reduce emissions of particulate matter, sulfur dioxide and nitrous
oxides. These pollutants can cause respiratory problems, exacerbate cases of
childhood asthma, and create haze. Under the agreement, the Department of
Corrections will pay a civil penalty of $300,000.
This settlement involves the State Correctional Institution at Muncy in Lycoming
County; the State Correctional Institution at Rockview in Centre County; the State
Correctional Institution at Huntingdon in Huntingdon County; and, the State
Correctional Institution at Laurel Highlands in Somerset County. These prisons are
owned and operated by the Department of General Services and the Department of
Corrections.
As a result of this settlement:
· a baghouse to control particulate matter will be installed at the Rockview facility;
· new gas-fired boiler units at the Laurel Highlands facility will be constructed;
· coal-fired boiler units at the Muncy facility will be shut down and replaced by an
existing natural gas- fired boiler; and
· the Huntingdon facility is required to either add particulate matter controls, or
convert to gas-fired boiler units.
This settlement has reporting obligations to ensure the prisons stay on schedule with the
terms of the agreement. Should the facilities’ boilers fail to meet the requirements, they will
be subject to stipulated penalties, ranging from $1,000 to $10,000 per day contingent on
the type and length of the violation.
The settlement is subject to a 30-day public comment period and final court approval.
For more information about environmental compliance with possible federal requirements
at correctional facilities see http://www.epa.gov/Region3/compliance_assistance/prisons

Federal Prisons to Get Environmental Checks
Release Date: 07/25/2007
Contact Information: Donna Heron 215-814-5113

PHILADELPHIA (July 24, 2007) – More than a dozen federal prisons -housing an estimated 20,000 inmates in Maryland, Pennsylvania, Virginia and
West Virginia -- will undergo an environmental check to see if they are meeting
regulations for controlling air and water pollution, hazardous waste and other

Text from EPA Region 3 Press Releases on Prison Violations 1999 – 2011,
Source: http://www.epa.gov/Region3/compliance_assistance/prisons.htm

environmental risks.
Under an agreement with the U.S. Environmental Protection Agency, the
U.S. Department of Justice, Bureau of Prisons will voluntarily audit 16 of
its prison facilities in the EPA’s mid-Atlantic region, joining a growing
number of companies and organizations that have agreed to ‘self-police’
their environmental compliance and disclose violations they may find.
Regional Administrator Donald S. Welsh lauded the federal Bureau of
Prisons. “Correctional institutions have many environmental matters to
consider in protecting the health of inmates, employees and the
communities where they’re located. By volunteering to check its facilities
and fix problems that may exist, the bureau is demonstrating its
environmental responsibility.”
Under the audit agreement, the Bureau of Prisons has agreed to disclose all
EPA-enforceable regulatory violations discovered during the audit and to
correct the violations within 60 days. The Bureau of Prisons has contracted
with an environmental company, Aarcher, Inc., headquartered in
Annapolis, Md., to perform three initial audits at the U.S. Penitentiary
Canaan in Waymart, Pa., Federal Correctional Institution Loretto in
Loretto, Pa., and Federal Correctional Institution Cumberland in
Cumberland, Md. Aarcher will use these facilities to develop the criteria
for conducting all the audits as well as protocols and checklists. The
Bureau of Prisons will then conduct audits at the remaining 13 facilities
using its own personnel or a contractor.
Under EPA’s audit policy, prisons that come forward to report their
violations can reduce, and in some cases, eliminate penalties as long as: 1)
the violations cause no direct harm to public health or the environment; 2)
violations are corrected immediately; and 3) the facility has an overall
good track record. EPA’s audit policy has been a successful incentive in
getting various business and industry sectors to check for compliance with
all environmental laws.
Potential environmental hazards at federal prisons are associated with
various operations such as heating and cooling, wastewater treatment,
hazardous waste and trash disposal, asbestos management, drinking water
supply, pesticide use, and vehicle maintenance.
Inmate training programs, offered at most institutions, also have their own
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unique environmental challenges. A dry cleaning operation, for example,
would use perchloroethylene, a hazardous material, to clean fabric. A
furniture refinishing shop or a woodworking shop would use
methylenechloride to strip off old varnish or polyurethane to protect the
raw wood. Both of these are hazardous materials that need special
handling.
Federal prisons to be audited:
U.S. Penitentiary (USP) - Canaan, Waymart, Pa.
Federal Correctional Institution (FCI) Loretto, Loretto, Pa.
FCI Cumberland, Cumberland, Md.
Allenwood Federal Corrections Complex – three facilities, White Deer, Pa.
USP Lewisburg, Lewisburg, Pa.
FCI McKean, Lewis Run, Pa.
FCI Schuylkill, Minersville, Pa.
Federal Detention Center, Philadelphia, Pa.
USP Lee, Pennington Gap, Va.
FCI Gilmer, Glenville, W. Va.
FCI Beckley, Beaver, W. Va.
Federal Prison Camp, Alderson, W.Va.
FCI Morgantown, Morgantown, W.Va.
USP Hazelton, Bruceton Mills, W.Va.

--------------------.htm.
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Toward a More Elaborate Typology of
Environmental Values: Liberalizing
Criminal Disenfranchisement Laws and
Policies1
© Avi Brisman*
“You cannot separate environment from empowerment. Toxic waste
dumps are put in communities where people are the poorest, the least
organized, the least registered to vote. If you are poor you are a target
for toxic waste. If you are unregistered to vote you are a target.”2

I. INTRODUCTION
In late 2004, the environmental strategists, Michael Shellenberger and
Ted Nordhaus, set off a firestorm with their polemical essay, The Death of
* Doctoral student, Department of Anthropology, Emory University. J.D., University of
Connecticut School of Law; M.F.A., Pratt Institute; B.A. Oberlin College. Former Law
Clerk to the Honorable Alan S. Gold, United States District Court of the Southern District of
Florida, and to the Honorable Ruth V. McGregor, then-Vice-Chief Justice and current Chief
Justice, Arizona Supreme Court. I would like to thank Elizabeth Griffiths, Assistant
Professor, Department of Sociology, Emory University for her comments on an earlier
version of this Article. I would also like to thank Sidra Vitale for her assistance in preparing
this Article for publication. This Article is dedicated to Richard W. Parker, Professor of
Law, University of Connecticut School of Law, who introduced me to the fields of
environmental law, international environmental law, and administrative law, and who
inspired my thinking in these areas.
1.
The idea of a typology or taxonomy of environmental values or worldviews
originates with John S. Dryzek and James P. Lester, Alternative Views of the Environmental
Problematic, in ENVIRONMENTAL POLITICS & POLICY: THEORIES AND EVIDENCE 328 (James
P. Lester ed., 2d ed. 1995) [hereinafter ENVIRONMENTAL POLITICS & POLICY], and discussed
in infra Part III.D.
2.
PHILIP SHABECOFF, A FIERCE GREEN FIRE: THE AMERICAN ENVIRONMENTAL
MOVEMENT 285 (1993) (quoting Jesse L. Jackson, “The Right to Breath Free,” speech
prepared for Earth Day tour, March 30–April 3, 1990).
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Environmentalism, which contends that environmentalism is unprepared to
confront many of today’s global ecological crises, most importantly, global
warming.3 Because the environmental movement4 lacks vision, relies too
3.
Michael Shellenberger & Ted Nordhaus, The Death of Environmentalism, GRIST
MAGAZINE (Jan. 13, 2005), http://www.grist.org/news/maindish/2005/01/13/doereprint/index.html. For a discussion of the response to The Death of Environmentalism, see,
e.g., Felicity Barringer, Paper Sets Off a Debate on Environmentalism’s Future, N.Y.
TIMES, Feb. 6, 2005, at 18.
4.
According to geography professor Robert Cameron Mitchell and sociology
professors Angela G. Mertig and Riley E. Dunlap, “The modern environmental movement
includes many different social-movement organizations–local, state, regional, national, and
international–that seek to protect the environment.” Robert Cameron Mitchell, Angela G.
Mertig & Riley E. Dunlap, Twenty Years of Environmental Mobilization: Trends Among
National Environmental Organizations, in AMERICAN ENVIRONMENTALISM: THE U.S.
ENVIRONMENTAL MOVEMENT, 1970-1990 11, 12 (Riley E. Dunlap & Angela G. Mertig eds.,
1992) [hereinafter AMERICAN ENVIRONMENTALISM]. Shellenberger and Nordhaus do not
explicitly define “environmental movement” in their paper. But it is clear that they wish to
draw a distinction between the environmentalism of today and that of the 1960s and 1970s,
which brought about powerful environmental laws, such as the Endangered Species Act, the
Clean Air and Clean Water Acts, and the National Environmental Policy Act.
A number of scholars and practitioners have attempted to flesh out the phrase
“environmental movement.” Professor Alice Kaswan, for example, uses the phrase to
connote the “mainstream ‘second wave’ of the environmental movement”–environmental
groups formed in the late 1960s and early 1970s, such as the Natural Resources Defense
Council (NRDC), the Environmental Defense Fund (now known just as “Environmental
Defense” or “ED”), and the Sierra Club Legal Defense Fund (later known as the
“Earthjustice Legal Defense Fund” and now known just as “Earthjustice”)–but not including
“the grassroots environmental groups which arose in the 1970s and 1980s, largely in
response to toxic contamination issues.” Alice Kaswan, Environmental Justice: Bridging the
Gap Between Environmental Laws and “Justice,” 47 AM. U. L. REV. 221, 261 n.185, 265
n.217 (1997).
Luke Cole, an environmental justice and civil rights lawyer in San Francisco, and director of
the Center on Race, Poverty & the Environment, explains that the “first wave” of the
environmental movement began at the end of the 19th century, with John Muir, Teddy
Roosevelt, and other nature lovers pushing for the preservation of wilderness areas. He
claims that the “second wave” began in the 1960s and took form around Earth Day 1970
with the widespread growth of legal-scientific organizations such as NRDC, ED, and
Earthjustice–groups that constitute what he refers to as the “mainstream environmental
movement”–the groups responsible for much of U.S. environmental law and the groups that
dominate the current national environmental scene. Luke W. Cole, Empowerment As the
Key to Environmental Protection: The Need for Environmental Poverty Law, 19 ECOLOGY
L.Q. 619, 634 (1992). For Cole, the “third wave” emerged from the Love Canal disaster in
the late 1970s–grassroots environmentalists who, in contrast to the largely white, middleclass “second wave,” are frequently poor, working class people of color. Id. at 640.
For a different conception of “second wave” and “third wave” environmentalism, as well as
criticism of the “third wave,” see SHABECOFF, supra note 2, at 251-75; Bill Devall, Deep
Ecology and Radical Environmentalism, in AMERICAN ENVIRONMENTALISM, supra, at 51,
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heavily on technical policy solutions, such as pollution controls and higher
vehicle mileage standards, and continues to celebrate old victories, such as
the passage of the Clean Air Act and Clean Water Act, while ignoring the
high cost of health care and the lack of research and development tax
credits for and overall competitiveness of the American auto industry, the
authors contend that environmentalism must die and be reborn.5
This was not the first time that the environmentally conscious had
attempted to reform the focus or direction of its movement6 or to define or
redefine the essence and parameters of “the human-nature symbiosis.”7 In
fact, it appears that each generation explores whether the “environment” is
“out there”—an entity separate from humans—or whether the
“environment” is inclusive of, not distinct from, humans;” it then becomes
55 (describing third-wave environmentalism as “based on the principle that environmental
experts, usually lawyers and scientists, could and should negotiate directly with corporations
and government agencies to achieve compromises on pollution controls, energy policies,
and other environmental issues, preferably using the ‘market’ mechanism,” and referring to
such an approach as “narrowly rational”).
In contrast to the formulation of the “environmental movement” as “waves,” Professor W.
Douglas Costain and the late Professor James P. Lester proffer that “[t]he history of
environmental politics and policy may be roughly divided into four periods: the
‘conservation-efficiency movement’ from about 1890-1920; the ‘conservation-preservation
movement’ from about 1920 to 1960; the ‘environmental movement’ from about 1960 to
1980; and the contemporary period of ‘participatory environmentalism’ starting in the
1980s.” W. Douglas Costain & James P. Lester, The Evolution of Environmentalism, in
ENVIRONMENTAL POLITICS & POLICY, supra note 1, at 15, 22-23. For a discussion of whether
a new environmental movement is growing, see Peter Applebome, Our Towns; Earth’s Fate
May Hinge on Alert, Furry Creatures Called People, N.Y. TIMES, June 4, 2006, § 1, at 37.
When not referring to Shellenberger and Nordhaus’s use of “environmental movement,” and
when not explicitly stated otherwise, this Article uses the phrase “environmental
movement,” “mainstream environmental movement,” or “mainstream environmental
organization(s)” (MEOs) primarily to mean multi-issue environmental law, policy and
advocacy organizations with an international, national, or regional focus, i.e., the “second
wave.” This Article focuses on MEOs because of their visibility and influence in
environmental policy debates. Note, however, that this Article’s comments, criticisms and
suggestions may also apply to grassroots environmental organizations–frequently, although
not necessarily always, local, issue-specific groups.
5.
Shellenberger & Nordhaus, supra note 3. For a discussion of this Author’s
discomfort with arguments calling for the death and rebirth of abstract ideas and disciplines,
see Avi Brisman, The End of Art, 47 NAEA NEWS 9 (Dec. 2005) (reviewing DONALD
KUSPIT, THE END OF ART (2004)).
6.
See, e.g., SHABECOFF, supra note 2, at 279 (“To achieve the basic reforms
necessary to reach its goals, the environmental movement itself will have to evolve. There
must be a fourth wave of environmentalism.”).
7.
Peter Manus, Our Environmental Rebels: An Average American Law Professor’s
Perspective on Environmental Advocacy and the Law, 40 NEW ENG. L. REV. 499, 499-500
(2006).
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a rite of passage for that generation to promulgate an “environmental”
vision, as well as the means of achieving that vision (which may or may not
coalesce with the values and methods of the previous generation).8 As
Professor Peter Manus writes in Our Environmental Rebels: An Average
American Law Professor’s Perspective on Environmental Advocacy and
the Law, “[e]very generation discovers for itself that we humans are one
with the natural environment. Our parents learned it in the schoolmarm
prose of Rachel Carson, and our grandparents learned it in the farmerphilosopher musings of Aldo Leopold or, reaching back further, in the fire
and brimstone preaching of John Muir.”9 Thus, it seems natural to ask
whether, given this “deja-vu-all-over-again,”10 we should place great
weight in the assertions of Shellenberger and Nordhaus. But because of our
lack of progress under the Clinton and two Bush administrations with
respect to federal climate change legislation,11 the ever-present threats to
drilling in the Arctic National Wildlife Refuge,12 and the recent attempts to

8.
In a recent Op-Ed, New York Times columnist Thomas L. Friedman urges today’s
college students to “build the institutions, alliances and programs that will turn back the
black tide of climate change and petro-authoritarianism, which, if unchecked, will certainly
poison [their] world and [their] future as much as fascism once threatened to do to [their]
parents’ world and future.” Thomas L. Friedman, Op-Ed, The Greenest Generation, N.Y.
TIMES, Apr. 21, 2006, at A25.
9.
Manus, supra note 7, at 499. See also Manus, supra note 7, at 518, 528; cf. TERRE
SATTERFIELD, ANATOMY OF A CONFLICT: IDENTITY, KNOWLEDGE, AND EMOTION IN OLDGROWTH FORESTS 37 (2002) (“Roosevelt-style conservation is closer to what today’s loggers
would support than it is to what today’s environmentalists would support. . . . [T]he roots of
modern-day environmentalism can be traced most prominently to John Muir’s spirituality,
Leopold’s land ethic, and the ecosystem sensibilities articulated by George Perkins Marsh
and Rachel Carson.”).
10.
Manus, supra note 7, at 501.
11.
For a discussion of state efforts to reduce emissions of carbon dioxide and an
argument that international cooperation, rather than E.P.A. rule-making, is the only way to
achieve serious limits on greenhouse gas emissions, see John Tierney, Environmental
Procrastination Agency, N.Y. TIMES, July 8, 2006, at A13; cf. Michael E. Kraft, Congress
and Environmental Policy, in ENVIRONMENTAL POLITICS & POLICY, supra note 1, at 168, 198
(“Despite the reigning cynicism of the day, it is hard to imagine the United States dealing
seriously with climate change, protection of biodiversity, and sustainable development–or
even the more prosaic issues of air and water pollution–without extensive involvement of
the U.S. Congress.”).
12.
See, e.g., Editorial, Energy Shortage, N.Y. TIMES, May 30, 2006, at A18
(discussing the House of Representatives’ most recent vote to open the Arctic National
Wildlife Refuge to oil drilling); SATTERFIELD, supra note 9, at 39 (“[U]nder President
George W. Bush, an escalating threat to the environment seems certain as conflicts surface
in the western United States over the drilling of oil in Alaska’s wildlife reserves and federal
promises to open public lands to more extensive resource extraction.”).
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gut the Endangered Species Act,13 not to mention the ever-increasing
soporific public responses to any issue deemed “environmental” (with the
exception of rising gasoline prices),14 the environmental movement could
benefit from some new ideas and approaches. Shellenberger and
Nordhaus’s essay is by no means a panacea, but its critique of the
environmental community’s myopic conception of “environment” is a
much-needed and well-justified reminder and provides a springboard for
this Article’s exploration of an issue that has gained much attention since
the 2000 election15 but which usually falls outside the province of

13.
Threatened and Endangered Species Recovery Act of 2005, H.R. 3824, 109th
Cong. (2005). H.R. 3824, sponsored by Rep. Richard W. Pombo (R-CA), passed the House
last year but has not passed the Senate. See Felicity Barringer, Endangered Species Act
Faces Broad New Challenges, N.Y. TIMES, June 26, 2005, § 1, at 20 (discussing the clash
between “critical habitat” and development rights and the efforts to reduce the scope of the
1973 Endangered Species Act); Felicity Barringer, House Votes for New Limits On
Endangered Species Act, N.Y. TIMES, Sept. 30, 2005, at A24 (discussing how the House of
Representatives, in a 229 to 193 vote, moved to eliminate the “critical habitat” provision of
the Endangered Species Act and to reimburse property owners whose land values are
reduced by the law).
For an argument blaming the Washington, D.C.-based non-profit environmental
organization, Defenders of Wildlife, for helping to craft and then advocating on behalf of
the Pombo-sponsored bill, see Turtle, Pombo’s Extinction Bill Brought to You by Defenders
of Wildlife, 26 EARTH FIRST! 3 (Nov.-Dec. 2005) (accusing the organization of becoming
“an anti-critical habitat machine”). See also Rodger Schlickeisen, President, Defenders of
Wildlife, Defenders of Wildlife and the Endangered Species Act: The Real Story, 26 EARTH
FIRST! 6 (Jan.-Feb. 2006) (in response); Larry J. Schweiger, President, National Wildlife
Federation, Letter to the Editor, 26 EARTH FIRST! 7 (Jan.-Feb. 2006) (also in response).
14.
In surveys conducted in March 2006, the “Environment” tied for tenth (with
“Moral and family values”) on the public’s list of most important problems facing the
United States. “Gas/heating oil crisis” tied for sixth with “President Bush,” behind “War in
Iraq,” “Economy and jobs,” “Immigration,” “Terrorism,” and “Health care.” Andrew C.
Revkin, Yelling ‘Fire’ on a Hot Planet, N.Y. TIMES, Apr. 23, 2006, at § 4, at 1 (citing CBS
News nationwide telephone survey, April 6-9; Gallup nationwide telephone survey, March
13-16)). But see James P. Lester, Introduction to ENVIRONMENTAL POLITICS & POLICY,
supra note 1, at 1, 1 (“In the last thirty years environmental protection policy has moved
from being a ‘nonissue’ to being one of the most significant issues of our time.”).
For a review of the ebb and flow of public concern with environmental quality in the United
States, see Riley E. Dunlap, Trends in Public Opinion Toward Environmental Issues: 19651990 in AMERICAN ENVIRONMENTALISM, supra note 4, at 89, 89.
15.
For an overview of post-Election 2000 public and scholarly interest in criminal
disenfranchisement, see Alec C. Ewald, “Civil Death”: The Ideological Paradox of
Criminal Disenfranchisement Law in the United States, 2002 WIS. L. REV. 1045, 1045
[hereinafter Civil Death]; ALEC EWALD, A ‘CRAZY-QUILT’ OF TINY PIECES: STATE AND
LOCAL ADMINISTRATION OF AMERICAN CRIMINAL DISENFRANCHISEMENT LAW 1 (Nov.
2005)[hereinafter CRAZY-QUILT], http://www.sentencingproject.org/pdfs/crazyquilt.pdf;
David Hamsher, Comment, Counted Out Twice–Power, Representation & the ‘Usual

BRISMAN-MACRO.DOC

288

5/23/2007 11:54:11 AM

CRIMINAL AND CIVIL CONFINEMENT

[Vol. 33:283

“environmental”: criminal disenfranchisement (frequently referred to as
“felon disenfranchisement”)16—the disqualification of individuals
convicted of crimes from the voting process. First, however, this Article
attempts to flesh out some of Shellenberger and Nordhaus’ major
criticisms.
Shellenberger and Nordhaus condemn environmental leaders for
assuming that everyone shares the same definition of “environment”17 and
Residence Rule’ in the Enumeration of Prisoners: A State-Based Approach to Correcting
Flawed Census Data, 96 J. CRIM. L. & CRIMINOLOGY 299, 300 (2005); LALEH ISPAHANI,
AMERICAN CIVIL LIBERTIES UNION, OUT OF STEP WITH THE WORLD: AN ANALYSIS OF FELONY
DISENFRANCHISEMENT IN THE U.S. AND OTHER DEMOCRACIES 3 (May 2006),
http://www.aclu.org/images/asset_upload_file825_25663.pdf; Pamela S. Karlan, Ballots and
Bullets: The Exceptional History of the Right to Vote, 71 U. CIN. L. REV. 1345, 1365 (2003);
RYAN S. KING & MARC MAUER, THE SENTENCING PROJECT, THE VANISHING BLACK
ELECTORATE: FELONY DISENFRANCHISEMENT IN ATLANTA, GA 1 (Sept. 2004) [hereinafter
KING
&
MAUER,
THE
VANISHING
BLACK
ELECTORATE],
http://www.sentencingproject.org/pdfs/atlanta-report.pdf; Brian Pinaire, Milton Heumann &
Laura Bilotta, Barred from the Vote: Public Attitudes Toward the Disenfranchisement of
Felons, 30 FORDHAM URB. L.J. 1519, 1545 (2003); Elena Saxonhouse, Note, Unequal
Protection: Comparing Former Felons’ Challenges to Disenfranchisement and Employment
Discrimination, 56 STAN. L. REV. 1597, 1607-08 (2004).
16.
The phrase “felon disenfranchisement” is actually a bit of a misnomer because
some states bar individuals convicted of certain misdemeanors. See, e.g., Ewald, Civil
Death, supra note 15, at 1057 n.31 (listing states that disenfranchise offenders for “infamous
crimes” or those involving “moral turpitude,” which may not be felonies); EWALD, CRAZYQUILT, supra note 15, at 6 (listing states where certain misdemeanants are disenfranchised);
Matthew T. Clarke, Iowa’s Governor Grants Ex-Prisoners Automatic Voting Rights
Restoration, 16 PRISON LEGAL NEWS 23 (2005) (discussing executive order automating the
restoration of rights to persons convicted of a felony or aggravated misdemeanor upon
completion of sentence). Because disenfranchisement, then, extends beyond felonies to
misdemeanors, this Article attempts to refer to the phenomenon by its more inclusive, albeit
less familiar, term: “criminal disenfranchisement.” Occasionally, however, this Article will
use the term “felon disenfranchisement,” often to maintain consistency with cited passages
by other authors. Unless otherwise specified, usage of the term “felon disenfranchisement”
is not intended to distinguish disqualification based on felony convictions from convictions
for misdemeanors.
17.
Exactly what constitutes “environment” has been the subject of much discussion
and debate. For a discussion of different conceptions of the word “environment,” see, e.g.,
Avi Brisman, The Aesthetics of Wind Energy Systems, 13 N.Y.U. ENVTL. L.J. 1, 122-32
(2005); ROM HARRE, JENS BROCKMEIER & PETER MUHLHAUSLER, GREENSPEAK: A STUDY OF
ENVIRONMENTAL DISCOURSE 12, 185-86 (1999) (noting that the term “environment” refers
to both “the whole biosphere” and “the strictly localized surroundings of one’s own life”
and stating that “‘the environment’ . . . is . . . a blurred linguistic construction, a hybrid
between nature and culture, manner and humankind, causality and morality, as multifaceted
as the world it purports to represent”); DAVID W. ORR, THE NATURE OF DESIGN: ECOLOGY,
CULTURE, AND HUMAN INTENTION (2002); Richard Southwood, The environment: problems
and prospects, in MONITORING THE ENVIRONMENT: THE LINACRE LECTURES 1990-91 5
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take the movement as a whole to task for the capricious way in which it
defines issues as “environmental”: “If one understands the notion of the
‘environment’ to include humans, then the way the environmental
community designates certain problems as environmental and others as not
is completely arbitrary.”18 Why, for example, is raising the standards in
Corporate Average Fuel Economy (CAFE) legislation deemed
“environmental,” but abolishing tax loopholes for certain classes of (high
polluting) trucks not, the authors ask; further, why is global warming
deemed an “environmental” problem, but poverty and war not conferred
this status, when each results in the widespread destruction of humans and
non-human species.19 By narrowly defining “environmental” problems,
Shellenberger and Nordhaus contend, we come up with narrow solutions.20
The environmental community’s fondness for promulgating technical
policy solutions for everything it regards as “environmental” problems also
infuriates Shellenberger and Nordhaus.21 Why, for example, do
environmental leaders call for more efficient appliances and hybrid cars
and for tax credits for those hybrid cars, but not for an end to the
privatization of health care, which costs the auto industry billions of dollars
a year that could be used for research and development, the authors
wonder.22 If the auto industry were relieved of its health care burden—not
(Bryan Cartledge ed., 1992) [hereinafter THE LINACRE LECTURES] (“Our environment is
broadly defined as our surroundings or, as Einstein put it: ‘Everything that isn’t me.’”).
For a discussion of the conception of “environment” in “environmental justice,” see
Kaswan, supra note 4, at 229-30 (reflecting a conception grounded in impact on a
community’s well-being, from health risks to socioeconomic consequences of land use).
18.
Shellenberger & Nordhaus, supra note 3, at Part I.
19.
For a discussion of the impact of poverty on the environment, see, e.g., Michael
McCloskely, The Emperor Has No Clothes, 9 DUKE ENVTL. L. & POL’Y F. 153 (1999). For a
discussion of poverty and war as issues integral to sustainable development, see John C.
Dernbach, Synthesis, in STUMBLING TOWARD SUSTAINABILITY 1, 5 (John C. Dernbach ed.,
2002) (“Although poverty and environmental degradation are important in their own right,
they also can cause or contribute to wars, starvation, ethnic tensions, and terrorism, which
are more likely to get headlines than their underlying causes.”); Michael Heseltine, The
environment: a political view, in THE LINACRE LECTURES, supra note 17, at 42, 47
(“[F]reedom and a good environment are as inextricably bound up with each other as
wealth-creation and a good environment are. . . . the areas where the worst environmental
degradation in the world is to be found are those where freedom is least and poverty
greatest. Reinforcing the democratic impulse in eastern Europe is as important for the
environment as it is for national security.”).
20.
Shellenberger & Nordhaus, supra note 3, at Part I.
21.
Shellenberger & Nordhaus, supra note 3.
22.
Id. at Part I (explaining that the American auto industry provides health care for
its retired employees, whereas the Japanese auto industry does not because Japan has a
national health care system). Cf. Jerry Adler, The New Greening of America, NEWSWEEK,
July 17, 2006, at 43, 52 (“‘If the United States became a world leader in developing green
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typically regarded as an “environmental” problem—it could better compete
with Japanese auto companies (Japan has a system of national health care),
not only improving the likelihood that the Big Three (General Motors, Ford
and DaimlerChrysler)23 could produce a more fuel efficient vehicle, but
reducing the likelihood that they would need to cut jobs for U.S. auto
workers (“labor” is also not considered an “environmental” problem).24
Similarly, Shellenberger and Nordhaus excoriate the environmental
movement for its insistence on viewing its failures as “essentially
tactical.”25 Why, for example, does the movement perceive its inability to
make serious headway on global warming as simply the result of being
unsuccessful in advertising, public relations, lobbying, and forging
alliances with certain constituencies (such as the religious26 or Latino
communities27), the authors inquire.28 This position reeks of arrogance,
Shellenberger and Nordhaus maintain—a point Philip Shabecoff stressed a
decade earlier in his seminal book, A Fierce Green Fire: The American
Environmental Movement:
Most of the environmental organizations have . . . started to take steps
to change ‘the whiteness of the green movement,’ but one senses they
are doing so basically out of a sense of obligation or in response to
criticism. In reality, the environmentalists need the knowledge, talent,
street smarts, practical experience, political energy, and militancy of
angry outsiders from minority communities more than the minorities
need the environmentalists.29

Thus, Shellenberger and Nordhaus, like Shabecoff before them, assert that
by asking what non-environmental groups can do for environmentalists,
rather than what environmentalists can do for non-environmental
organizations, environmentalists virtually guarantee tepid responses to their
cries for help.
technology and made it available to other countries, it could make a big difference. For $100
billion a year, which is at least what we’re spending on Iraq,’ it could be done.” (quoting
Marty Hoffert, emeritus professors of physics at New York University)).
23.
DaimlerChrysler was formed in 1998 by the merger of Daimler-Benz (Germany)
and the Chrysler Corporation (USA). http://www.daimlerchrysler.com/ (follow “Corporate
Profile” hyperlink) (last visited Apr. 15, 2007).
24.
Shellenberger & Nordhaus, supra note 3, at Part I.
25.
Id.
26.
See, e.g., Dieter T. Hessel, Sustainability as a Religious and Ethical Concern, in
STUMBLING TOWARD SUSTAINABILITY, supra note 19, at 593, 593-94 (positing that ecojustice occurs when humans live in harmony with God, each other, and nature).
27.
For a discussion of the environmental movement’s attempts to forge alliances with
poor and/or minority communities, see infra Part III.A.
28.
Shellenberger & Nordhaus, supra note 3, at Part I.
29.
SHABECOFF, supra note 2, at 283.

The following pages are an exceprt from the conclusion of this article, which can be
found in its entire 172 pages here: https://www.prisonlegalnews.org/news/publications/
toward-a-more-elaborate-typology-of-environmental-values-liberalizing-criminaldisenfranchisement-laws-and-policies-2007/
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Repealing, or even just liberalizing, state criminal disenfranchisement
laws could better achieve the goal of increasing voter turnout and
rekindling the spirit of civic participation than the proposals of Orstein,
Osterloh, Anderson and Martinez. In so doing, it would allow the United
States to 1) achieve consistency with other democratic countries;807 2)
avoid some of the appearance of hypocrisy on the foreign stage;808 and 3)
potentially reduce recidivism.809 Given the United States’ history of
minority vote suppression and the continued disproportionate number of
minorities who are in prison and disenfranchised, changing our criminal
disenfranchisement policies would help overcome some of the injustices in
our electoral and criminal justice systems.
In addition to these broad goals, this Article has set forth four arguments
for why criminal disenfranchisement is an environmental issue and why
environmental organizations should join forces with (other) social justice
groups to bring about changes in state criminal disenfranchisement laws.
Naturally, not all of the currently disenfranchised voters would vote if
reenfranchised, nor would they vote for environmental causes or vote for
politicians with environmental sympathies. Thus, this Author does not
suggest that expanding the franchise will result in a “green bloc.”810 As
McCloskey contends: “environmentalists do not seem to be having much
success in getting Presidents into power who share their view of the world,
and cannot look to the Presidency to rescue them from unresponsive
bureaucracies.”811 Similarly, Ingram, Colnic and Mann assert:
[T]here remains some doubt about the efficacy of environmentalist
election strategies in creating an environmentally conscious Congress.
In spite of the victories of environmentalist-endorsed candidates to
Congress, a green wave has not emerged in Congress and mainstream
environmental forces still see the scarcity of committed backers in the
legislature as a major impediment to environmentally sensitive
policy.812

807.
808.
809.
810.

See supra Part II.B.
See supra Part II.B; Part IV.
See supra Part II.A.
Riley E. Dunlap, Public Opinion and Environmental Policy, supra note 450, at

107.
811.
812.

McCloskey, supra note 440, at 86.
Ingram, Colnic & Mann, supra note 433, at 135; cf. Riley E. Dunlap, Trends in
Public Opinion Toward Environmental Issues: 1965-1990, supra note 14, at 113
(“[E]cologically aware public officials should realize that they are in a unique position for
providing leadership on environmental issues, and the polls suggest that it might be
politically astute for them to take the lead in environmental protection. The future of our
environment, as well as that of environmentalism, will be heavily influenced by the
effectiveness of such leadership.”).
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While a broader electorate—one that includes some of the currently
disenfranchised—likely would have resulted in a different presidency in
2000 and perhaps in 2004, in contrast to McCloskey’s assertion, Ingram,
Colnic and Mann are correct that a “green wave” is unlikely to emerge in
Congress—even with the greater civic engagement and political
participation that liberalizing criminal disenfranchisement laws would
engender. As sociologists Robert D. Bullard and Beverly H. Wright assert:
“There is no single agenda or integrated political philosophy binding the
hundreds of environmental organizations found in the nation.”813
But as this Article argued in Part III.D, we need not agree on one
conception of “environment,” on one type of human-nature relationship, on
one set of environmental values in order to increase and improve
environmental protection; diversity is to be encouraged, not condemned.
Although some element of unity is required in order to address today’s and
tomorrow’s most severe ecological crises, unanimity is unnecessary and, as
Shellenberger and Nordhaus suggest, may result in short-sightedness and
stagnation. As the civil rights movement exhibited beautifully in the 1960s,
shared commitment to a cause, not strict adherence to a religious or even
political ideology, is often what is most crucial to the success of a
movement.814 While organization is to be espoused, high degrees of
centralization is desirable in only certain contexts.
This is not to suggest that we need to abandon governmental initiatives
in order to protect the environment—that we should forsake legislation and
litigation, education and advocacy, in favor of ecoterrorism. Dunlap has
noted the “considerable data showing that the public views government as
having primary responsibility for environmental protection.”815 Similarly,
Lynton K. Caldwell writes:
The practical expression of a globalized issue is its acceptance as an
object of negotiation among national governments. No amount of
popular concern over transboundary environmental problems—for
example, over nuclear radiation, pollution of air, water, and outer space,
export of hazardous materials, loss of the world’s genetic heritage, or
the spread of contagious disease—can lead to effective action without
the involvement of government. However, governments (and private
corporate organizations as well) seldom act in the absence of organized

813.
R. Bullard & B. Wright, supra note 438, at 41; see generally Freudenberg &
Steinsapir, supra note 435, at 31 (“Although the grassroots environmental movement is
hardly a homogenous grouping, its organizations, activists, and leaders generally share
certain principles and beliefs.”).
814.
See generally Robert Pape, Op-Ed, Ground to a Halt, N.Y. TIMES, Aug. 3, 2006,
at A21.
815.
Riley E. Dunlap, Public Opinion and Environmental Policy, supra note 450, at 94.
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public demand.816

Indeed, we would be years closer to an environmental Armageddon were
it not for public demand that brought about key environmental statutes and
court cases within the past thirty-five years. And in order to further slow
the planet’s decline, we need good elected officials to help craft creative
environmental policy and responsible judges to ensure the effective
enforcement of environmental law.
But we also cannot expect
environmental law and policy alone to protect the environment.817
“Progress cannot be made with regulatory Band-Aids, blind faith in the
invisible hand of the market, or other facile remedies,” Shabecoff contends.
“There must be changes in our institutions, in our economic systems, in
technology, and in social relationships in ways that reflect our hard-won
understanding of the changing balance between human beings and
nature.”818 Perhaps with an expanded electorate, and subsequently greater
civic engagement and involvement in environmental decision making, and
a richer, more elaborate typology of environmental values, we can foment
the ideas, ingenuity and creativity necessary to bring about these
institutional, economic, social, interpersonal, political and environmental
changes.

816.
Caldwell, Globalizing Environmentalism, supra note 491, at 66; Cf. Interview by
MSNBC Live Talk with Jerry Adler, Senior Editor, Newsweek (July 12, 2006), available at
http://www.msnbc.msn.com/id/13768340/site/newsweek/print/1/displaymode/1098/ (“[I]t
will take more than just the effort of ordinary citizens to solve a problem of this size [global
warming].”).
817.
See generally ENVTL. LAW INST., supra note 618, at 2 (discussing federal
environmental standards as often setting a “floor” which states may then exceed, and
characterizing these federal statutes as “the ‘safety net’ for environmental protection”); cf.
Cole, supra note 4, at 648 (stating that “the more desperate the struggle, the more willing
you are to try anything - even the law.”).
818.
SHABECOFF, supra note 2, at 277.
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“ECOTERRORISM”?: A CRITICAL ANALYSIS OF THE
VILIFICATION OF RADICAL ENVIRONMENTAL ACTIVISTS
AS TERRORISTS
BY
REBECCA K. SMITH∗

Radical environmental activists have played a vocal and often
controversial role in the environmental protection movement by taking
direct action to slow the pace of environmental destruction,
empowering others to resist the forces behind environmental
destruction, and publicly exposing and ridiculing environmentally
destructive industries and the government that supports them. The
often illegal tactics employed by these activists have cost industries
millions of dollars. The government and industries exposed by these
activists are responding by publicly branding radical environmental
activists as “ecoterrorists.” This Comment examines the economic and
political framework behind the “ecoterrorist” brand, and suggests that
the brand is inappropriate because it diminishes the true meaning of
the word terrorism, stifles political dissent, and is being used as a
pretext to ensure the protection of private economic gains at the
expense of efforts to protect the environment.
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I. INTRODUCTION
We want to destroy environmentalists by taking their money and their
members. . . . No one was aware that environmentalism was a problem until we
came along.1 Facts don’t matter, in politics, perception is reality.
Ron Arnold, Father of the Wise Use Movement and Creator of the Term
“Ecoterrorism” 2

Terrorism is anything that stands in the face of what we want to do . . . people’s
movements of resistance against deprivation, against unemployment, against
the loss of natural resources, all of that is termed ‘terrorism.’
Edward Said, Columbia Professor of English & Comparative Literature3

In August of 2002, as I sat high in an old ponderosa pine to protest
destructive logging on public lands in the Bitterroot Valley, federal agents
began to cut the tree down from the top while I sat below their saw. After
sawing off most of the branches, they tied one end of a rope to the trunk of the
tree, and tied the other end of the rope to the bumper of a truck eighty feet
below us. They would saw off a five foot section of the tree trunk, the truck
would pull the rope, and the section of the tree trunk would crash to the
ground. When they had cut the trunk of the tree down to where I was sitting,
they lifted me into a cherry picker bucket and brought me to the ground.
Before they could take me to jail, they had to take me to the hospital. For
the previous two weeks the federal agents had set up a twenty-four hour, fourperson surveillance team—with four high powered spotlights—to enforce
severe dehydration, starvation, and sleep deprivation upon me and my
companion tree-sitter in a neighboring tree. When I arrived at the hospital to
receive a three hour intravenous injection of fluids, the police officer
handcuffed me to the hospital bed.
As I sat in the hospital bed, sediment from aggressive post-fire logging
continued filling Rye Creek, the Bitterroot River tributary adjacent to the
protest site. The bull trout, a species listed under the Endangered Species
Act,4 used to live in Rye Creek.5 By the time the logging was completed that
summer, the sedimentation it caused had obliterated the bull trout’s habitat in
Rye Creek. Bull trout can no longer be found in Rye Creek.6
1

Timothy Egan, Fund-Raisers Tap Anti-Environmentalism, N.Y. TIMES, Dec. 19, 1991, at

A18.
2 Bill Berkowitz, Terrorist Tree Huggers: Ron Arnold, Father of the ‘Wise Use’ Movement, Sets
His Sights on ‘Eco-Terrorists,’ WORKING ASSETS, July 7, 2004, http://www.commondreams.org/

views04/0707-12.htm (last visited Apr. 13, 2008) (citation omitted).
3 David Barsamian, They Call All Resistance “Terrorism,” INT’L SOCIALIST REV., Aug.–Sept.
2001, available at http://www.isreview.org/issues/19/Said_part2.shtml.
4 Determination of Threatened Status for the Klamath River and Columbia River Distinct
Population Segments of Bull Trout, 63 Fed. Reg. 31,647 (June 10, 1998).
5 NATIVE FOREST NETWORK, Where is the Accountability? Fire Risk Increased, Restoration
Work Not Getting Done, in A HARD LOOK AT THE “RECOVERY” PLAN PRIMER 3, 3 (2004), available at
http://nativeforest.org/pdf/Bitterroot_Primer.pdf.
6

Id.
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My companion tree-sitter and I were convicted by a Western Montana
jury whose members were all connected to the logging and wood products
industry, the U.S. Forest Service, or law enforcement institutions. My sentence
for engaging in a peaceful protest on public lands was thirty days locked in a
halfway house in Butte, Montana, three years of supervised federal probation,
and restitution for the cherry picker and my emergency room hospital bill. The
conditions of my probation dictated that I could not enter any National Forest
in the entire country unless it was an official wilderness area, and that I could
not engage in any protest nor leave the state without permission from the
federal government. My tree-sitting companion received a similar punishment.
I believed that these were draconian sentences, but was not shocked by them.
What I was shocked by was the Ninth Circuit Court of Appeals’ decision on
our criminal appeal, which implied that we were “ecoterrorists” for peacefully
sitting in trees.7
Unfortunately, the branding of radical environmentalists as terrorists is
not a new phenomenon. This Comment will specifically examine the law,
policy, and procedure which have been enacted to paint radical
environmentalists as terrorists. More generally, it will examine the origins of
this legal phenomenon, and why the policy has been embraced and codified by
lawmakers. Section II of this Comment will briefly examine how
contemporary environmental problems have catalyzed the birth of the radical
environmental movement in the United States. Part III of this Comment will
examine the corresponding development and use of the term “ecoterrorism”
by extractive industry advocates and government officials sympathetic to
those types of special interests. Part IV of this Comment will examine how the
acceptance and use of the term “ecoterrorism” by the mainstream media has
affected activists, specifically post September 11, 2001. Part V will suggest why
the term “ecoterrorism” should not be used to paint radical environmental
activists as terrorists.
II. THE CATALYST FOR RADICAL ENVIRONMENTAL ACTIVISM

A. Ecological Problems
Over the past four decades, U.S. citizens have been forced to realize the
detrimental effects of our collective lifestyle on the planet. The amount of
environmental devastation faced by present generations of humans is
overwhelming. Species are going extinct at a rate 100 to 1000 times the rate
found in the fossil record8 and one-half of all of the planet’s species are
estimated to be extinct by the year 2100.9 The polar ice caps are melting and
sea levels are rising,10 the effect of which is already eliminating the
7

United States v. Wyatt, 408 F.3d 1257, 1261 (9th Cir. 2005).
Jonathan Amos, Earth Species Feel the Squeeze, BBC NEWS, May 21, 2005,
http://news.bbc.co.uk/2/hi/science/nature/4563499.stm (last visited Apr. 13, 2008).
9 Mitch Tobin, Top Biologist: Half of All Species May be Gone by 2100, ARIZ. DAILY STAR, Aug.
9, 2002, available at http://news.nationalgeographic.com/news/2002/08/0809_wireowilson.html.
10 Antarctic’s Ice Melting Faster, BBC NEWS, Feb. 2, 2005, http://news.bbc.co.uk/2/hi/
8
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homelands of island dwellers.11 There is a massive hole in the ozone layer.12
Acid rain is falling out of the sky.13 Toxic chemicals and substances are
poisoning our drinking water, our food, our blood, and our lungs.14 These are
only a few examples for illustration; the complete extent of the current crisis
is probably impossible to fully document or even comprehend.15

B. Rise of Environmental Legal Tools
In response to awareness of these environmental problems, the U.S.
Congress passed a series of environmental laws in the 1960s, 1970s, and
1980s. Congress passed the Wilderness Act in 196416 and the National
Environmental Policy Act (NEPA) in 1969.17 In 1970, an Executive Order
established the Environmental Protection Agency (EPA)18 and Congress
passed regulatory amendments to the Clean Air Act (CAA).19 In 1972,
Congress passed the Clean Water Act (CWA),20 followed by the Endangered
Species Act (ESA) in 1973.21 In 1976, it passed the National Forest
Management Act (NFMA)22 and in 1980 it passed the Comprehensive
Environmental Response and Cleanup Liability Act (CERCLA).23
Citizens took hold of these legal tools and as they utilized them to
preserve our environment, the collateral impacts of enforcement on private
industry began to surface. One example is the aftermath of the U.S. Supreme
Court’s decision in Tennessee Valley Authority v. Hill,24 in which the Court
refused to ignore the ESA’s legal protections for species on the brink of

uk_news/4228411.stm (last visited Apr. 13, 2008).
11

All Things Considered: Climate Connections: Tiny Island Makes Climate a Priority

(National Public Radio broadcast June 4, 2007), available at http://www.npr.org/templates/story/
story.php?storyId=10712509.
12 Ozone Hole Largest Yet, BBC NEWS, Sept. 8, 2000, http://news.bbc.co.uk/2/hi/science/
nature/916037.stm (last visited Apr. 13, 2008).
13 Colleen Diskin, Dirtier Skies Ahead: Rush to Build Coal Plants Creates Fight over Air We
Breathe, N.J. RECORDER, Mar. 29, 2007, at A1.
14 Bridget Hunter, Report Outlines Hazards to Children Posed By Toxic Exposures, WASH.
FILE, May 25, 2006, http://usinfo.state.gov/xarchives/display.html?p=washfile-english&y=2006
&m=May&x=20060525134224liameruoy0.3171961 (last visited Apr. 13, 2008).
15 For an annual report on the state of the global environment, as well as access to an online
library of reports of current events, newly released studies, and global trends, visit the website
of the Worldwatch Institute: http://www.worldwatch.org.
16 Wilderness Act, 16 U.S.C. §§ 1131–1136 (2000).
17 National Environmental Policy Act of 1969, 42 U.S.C. §§ 4321–4370e (2000).
18 ROBERT PERCIVAL ET AL., ENVIRONMENTAL REGULATION: LAW, SCIENCE, AND POLICY 93 (5th
ed. 2006).
19 Clean Air Act, 42 U.S.C. §§ 7401–7671q (2000).
20 Federal Water Pollution Control Act, 33 U.S.C. §§ 1251–1387 (2000).
21 Endangered Species Act of 1973, 16 U.S.C. §§ 1531–1544 (2000).
22 National Forest Management Act of 1976, 16 U.S.C. §§ 472a, 521b, 1600, 1611–1614 (2000)
(amending Forest and Rangeland Renewable Resources Planning Act of 1974, Pub. L. No. 93328, 88 Stat. 476).
23 Comprehensive Environmental Response, Compensation, and Liability Act of 1980, 42
U.S.C. §§ 9601–9675 (2000).
24 437 U.S. 153 (1978).
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extinction.25 The Court recognized that the species in question was a small
fish, and that enforcement of the law would permanently stop a dam project
in which the Army Corps of Engineers had already invested more than $100
million.26 Nonetheless, the Court held that the dam could not close (and
thereby destroy the river ecosystem) because the value of an endangered
species is “incalculable.”27 This decision and its repercussions on industries
that exploit natural resources have led organizations like the conservative
Pacific Legal Foundation to denounce the ESA as helping to “devastate
entire industries.”28 In the same vein, “free market” groups like Ron Arnold’s
Center for the Defense of Free Enterprise have called NEPA a “procedural,
bureaucratic, punitive, dangerous obstruction to the social and economic
requirements of present generations of Americans.”29
Another example is the case of Love Canal, New York where, after
historic dumping of billions of tons of hazardous waste, the industrial
owners of the dumping ground sold their land to the local school district for
$1.00.30 In 1978, after a school and 100 homes were built on the dumping
ground, a carcinogenic sludge began seeping into homes. Eventually, 1000
families were forced to abandon their homes.31 The publicly led outcry in
response to this disaster led to the enactment of CERCLA by the U.S.
Congress.32 CERCLA forces any agency that is involved in the creation,
transport, or dumping of hazardous waste to be held strictly, and jointly and
severally, liable.33 This liability can end up costing industries tens of millions
of dollars.34

C. Rise of Environmental Organizations
As these laws were promulgated and initially utilized to combat
environmental degradation, the 1970s and 1980s saw a public environmental
movement take shape to organize against environmental destruction.35 In
1976, the Internal Revenue Service recognized the importance of “efforts to

25
26
27

Id. at 173–74.
Id. at 172.
Id. at 187–88.

28 PAC. LEGAL FOUND., PLF MAKING HEADWAY IN EXPOSING ENDANGERED SPECIES ACT FOR
WHAT IT REALLY IS: A BAD LAW 1 (2004), available at http://www.idbsu.edu/biology/BIOL191/
BIOL%20191%20Debates%20Spring%202007/Topic%204/Pacific%20Legal%20Foundation%20%20PLF%20Making%20Headway%20In%20Exposing%20End.pdf.
29 RON ARNOLD, CTR. FOR THE DEF. OF FREE ENTERPRISE, SUBVERTING DEVELOPMENT:
AMERICA’S INDUSTRIAL STRENGTH AT RISK 2 (2006), available at http://www.cdfe.org/Subverting
%20Development.pdf.
30 PERCIVAL ET AL., supra note 18, at 366.
31
32
33

Id.
Id.
See, e.g., id. at 401–02.

34 For example, in one case an industry which contributed to hazardous pollution was fined
almost $90 million for a clean-up. United States v. Vertac Chem. Corp., 79 F. Supp. 2d 1034, 1038
(E.D. Ark. 1999).
35 See, e.g., CHRISTOPHER MANES, GREEN RAGE: RADICAL ENVIRONMENTALISM AND THE
UNMAKING OF CIVILIZATION 45–65 (1990).
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preserve and protect the natural environment for the benefit of the public”
by officially sanctioning the granting of federal income tax-exempt status,
and charitable contribution deduction status, for environmental
organizations.36 Over time, environmental groups and activists have
developed their own distinct identities. Some environmental organizations,
like the Sierra Club, are large corporations with headquarters, local offices,
legal teams, and lobbying efforts.37 Other organizations, like the
Environmental Protection Information Center in Northern California, are
grassroots groups that participate in local issues and use community
organizing and strategic lawsuits as tools.38 And yet other environmental
activists, who do not believe that environmental change is occurring fast
enough through the mainstream channels,39 and who may identify with
radical movements like Earth First! or the Earth Liberation Front, use civil
disobedience as their tool, which includes breaking criminal laws from
trespass to laws against property damage.40
While tactics may be a constant source of debate, the collective
purpose of all of these groups resonates with the American people. National
polls indicate that the majority of Americans believe that environmental
quality is getting worse (67%),41 that the United States should be enforcing
environmental regulations more strongly (79%),42 and that businesses will
“cut corners and damage the environment without strong government rules
and regulations” (75%).43 Moreover, a 2005 Harris Poll indicated 74% of
Americans agree that “protecting the environment is so important that
requirements and standards cannot be too high, and continuing
environmental improvements must be made regardless of cost.”44

D. Radical Environmentalism
Despite the increase in legal tools, citizen organizing, and supportive
public sentiment in the latter part of the century, some environmentalists were
dissatisfied with the type and pace of environmental protection efforts. Critics
36

Rev. Rul. 76-204, 1976-1 C.B. 152.
See generally Sierra Club, Inside the Sierra Club, http://www.sierraclub.org/inside/ (last
visited Apr. 13, 2008).
38 See Matthew Walton & Jessica Widay, Shades of Green: Examining Cooperation Between
Radical and Mainstream Environmentalists, in IGNITING A REVOLUTION: VOICES IN DEFENSE OF
THE EARTH 95–96 (Steven Best & Anthony J. Nocella II eds., 2006).
39 See, e.g., MANES, supra note 35, at 55–65.
40 See, e.g., Direct Action Gets the Goods, EARTH FIRST! J., available at http://www.earthfirst
journal.org/subsection.php?id=1 [hereinafter Direct Action Gets the Goods]; Monkeywrenching,
EARTH FIRST! J., available at http://www.earthfirstjournal.org/subsection.php?id=2.
41 Gallup Poll, Mar. 13–16, 2006, http://www.pollingreport.com/enviro2.htm (last visited Apr.
13, 2008).
37

42
43

Id.

L.A. Times/Bloomberg Poll, Aug. 3, 2006, http://www.latimes.com/news/custom/timespoll/
labloom-533environment-pdf,1,7911944.acrobat?coll=la-news-times_poll (last visited Apr. 13,
2008).
44 Harris Poll, Aug. 9–16, 2005, http://www.pollingreport.com/enviro2.htm (last visited Apr.
13, 2008).
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of the mainstream groups disdained the moderation and compromise
exhibited by large environmental organizations whose leaders were ambitious
environmental professionals eager to cross over into government offices.45
The activists disagreed with the tendency of large professional environmental
organizations to avoid critiques of the underlying social institutions supporting
environmental destruction.46 They believe that mainstream environmentalist
victories have played a minor role in an overwhelming trend of escalating
environmental losses, and they do not believe it is possible to achieve
necessary change while primarily working within the same institutional
system which has created, and is benefiting from, the causes of environmental
destruction.47 Norwegian philosopher Arne Naess described the situation as a
distinction between the “shallow” ecological movement—composed of the
large, bureaucratic, reform-oriented groups, and the “deep” ecological
movement—composed of individuals who advocated a fundamental change in
the way humans relate to the natural world.48
The philosophy of Deep Ecology, also referred to as biocentrism, which
argues that nature has intrinsic worth, and that all life processes should be
valued,49 was a rallying factor for early radical environmentalists.50 United in
their belief that nature was intrinsically valuable, these radical activists
devised a different approach to environmental protection than their
mainstream counterparts, an approach which included illegal tactics.51
Examples of these illegal tactics include trespassing, road-blockading, office
sit-ins, tree-sitting, equipment damage, and arson of property.52 Although some
radical environmentalists engage in acts of property damage or destruction, all
specifically eschew violence, and provide guidelines to ensure that activists do
not injure or harm human life in the process of their illegal actions. The Earth
First! Journal, a publication which publishes news of radical environmental
campaigns, states on its website that “[a]t no time should anyone physically or
verbally assault anyone . . . at an Earth First! action.”53 Similarly, the Earth
Liberation Front, a radical environmental movement that advocates economic
sabotage, published guidelines which state that actors shall “take all necessary
precautions against harming any animal, human and nonhuman.”54

45

See, e.g., MANES, supra note 35, at 58–59.
See id. at 50; see also Judi Bari, The Sierra Club Surrender, ANDERSON VALLEY ADVERTISER
(Boonville, Cal.), Mar. 20, 1991, reprinted in JUDI BARI, TIMBER WARS 92–94 (1994).
47 See, e.g., Eco-terrorism and Lawlessness on the National Forests: Hearing Before the
Subcomm. on Forests and Forest Health of the H. Resources Comm., 107th Cong. 107-83 (2002)
(statement of Craig Rosebraugh, former Earth Liberation Front Press Officer), available at
46

http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=107_house_hearings&docid=f:77615.wais
[hereinafter 2002 House Hearing ].
48 MANES, supra note 35, at 60–61.
49 See id. at 139–50.
50 Id. at 61.
51
52

Id.
See generally No Compromise in Defense of Mother Earth, EARTH FIRST! J., available at

http://www.earthfirstjournal.org/section.php?id=1 (last visited Apr. 13, 2008).
53 Direct Action Gets the Goods, supra note 40.
54 Earth Liberation Front Guidelines, in IGNITING A REVOLUTION, supra note 38, app. at 407.
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III. DEVELOPMENT AND USE OF THE PHRASE “ECOTERRORISM”

A. Property Rights Group Creates the Term “Ecoterrorism”
The rise of a loud and diverse environmental movement in the United
States has not gone unnoticed by private industry. In 1988, at a conference
organized by the Center for the Defense of Free Enterprise (CDFE), the
Center’s leader Ron Arnold introduced the phrase “wise use.”55 The
conference attracted groups affiliated with the mining and timber industries,
off-road vehicle clubs, private property rights advocates, and conservative
think tanks, among others.56 Following the conference, Arnold’s group
released the “Wise Use Agenda” which advocated opening seventy million
acres of federal wilderness to commercial development and motor traffic,
allowing mining in national parks, increasing logging and oil production in
Alaska, and logging old growth forests.57 Three years later, the
representatives for the oil, cattle, logging, and motorized vehicle industries
“who view big environmental groups as a threat to their livelihood and way
of life” joined under the banner “Alliance for America.”58
Arnold has stated that the wise use movement “created a sector of
public opinion that didn’t use to exist” and that “[n]o one was aware that
environmentalism was a problem until we came along.”59 Arnold’s goal is “to
destroy environmentalists by taking their money and their members.”60
Arnold is attributed with first coining the phrase “ecoterrorism” in a
1983 article in Reason magazine.61 He later wrote a book entitled Ecoterror:
The Violent Agenda to Save Nature—The World of the Unabomber.62 Arnold
defines ecoterrorism as “a crime committed to save nature.”63 The CDFE’s
website maintains a page on “ecoterrorism”64 and provides a link to an
“Ecoterror Response Network,” which “gathers evidence, information and
tips concerning crimes committed in the name of saving nature and relays
them to the appropriate law enforcement agency.”65 Links are provided on
the website to records of environmentalists who have been arrested or

55

Adam Pertman, Wise Use Foot Soldiers on the March, BOSTON GLOBE, Oct. 3, 1994.

56
57

Id.
Id.

58

Egan, supra note 1.

59

Id.
Id.

60

61 Ron Arnold, Eco-terrorism, REASON, Feb. 1983, at 31; Ctr. for the Def. of Free Enter., Ron
Arnold Biography, http://www.cdfe.org/staff.htm (last visited Apr. 13, 2008).
62 RON ARNOLD, ECOTERROR: THE VIOLENT AGENDA TO SAVE NATURE—THE WORLD OF THE
UNABOMBER (1997).
63 Acts of Ecoterrorism by Radical Environmental Organizations, Hearing Before the
Subcomm. on Crime of the H. Comm. on the Judiciary, 105th Cong. 62 (June 9, 1998)
[hereinafter June 1998 Congressional Hearing] (statement of Ron Arnold, Ctr. for the Def. of
Free Enter.).
64 Ctr. for the Def. of Free Enter., EcoTerrorism, http://www.cdfe.org/ecoterror.htm (last
visited Apr. 13, 2008).
65 Ctr. for the Def. of Free Enter., EcoTerror Response Network, http://www.cdfe.org/
ern.htm (last visited Apr. 13, 2008).
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convicted.66 Arnold now presents himself as an expert on “ecoterrorism:” he
has testified on the subject for a Senate Committee hearing 67 and received a
$340,000 grant for a University of Arkansas Terrorism Research Center
study.68

B. 1988 Congressional Testimony Calls Earth First! Activists “Ecoterrorists”
In 1988, five years after Arnold published the phrase “ecoterrorism,” it
appeared in congressional testimony in relation to radical environmental
activists. During testimony on the Anti-Drug Abuse Act of 1988, Senator
James McClure addressed a provision of the Act which had nothing to do
with drug-related offenses.69 Part of the bill addressed drug cultivation on
public lands, and criminalized dangerous booby traps set to protect crops by
harming humans. McClure asserted these traps included everything from “trip
wires connected to shotguns and hand grenades to the use of Claymore
antipersonnel mines . . . traps . . . set with every intention to kill somebody.”70
McClure then assured the Senate that “ecoterrorists” with a different
agenda were using methods on the public lands “just as dangerous and deadly
as the drug producers.”71 He asserted that Earth First! groups “get their kicks
by hurting people and destroying property.”72 He then claimed Earth First!
activists hide steel bars with sharpened nails attached underneath trails,
which puts hikers, trail bikes, horse hoofs, men, women, children, and
wildlife at risk.73 He referred to one incident where a tree spike injured a
logger and implied the spike was placed in the tree by a “radical
environmentalist.”74 Although he pointed to no other example of injury or
economic loss, McClure asserted “terrorist thugs” were “driving citizens off
the public lands.”75 He then entered into the record an editorial from a
Spokane, Washington newspaper which stated “[p]eople in the logging
industry see [Earth First! activists], accurately, as terrorists.”76
McClure also entered into the record an article written by a SpokesmanReview reporter which reported Earth First! activists, at what McClure called
a “terrorist encampment,” were training each other to monkeywrench (i.e.,
place spikes in trees, disable machinery, and commit other acts of vandalism
against property) as well as how to engage in tree-sitting (a type of protest

66
67
68

Id.
June 1998 Congressional Hearing, supra note 63.
Berkowitz, supra note 2.

69 Anti-Drug Abuse Act of 1988, Pub. L. No. 100-690 (codified as amended in scattered
sections of 8, 15, 16, 18, 21, 22, 23, 26, 27, 29, 31, 41, and 42 U.S.C.); 134 CONG. REC. 30,810–12
(1988).
70 134 CONG. REC. 30,811 (1988) (emphasis added).
71
72
73
74
75
76

Id.
Id.
Id.
Id.
Id.
Id. at 30,811–12 (quoting Editorial, They’re Terrorists—Not Environmentalists,

SPOKESMAN-REV. (Spokane, Wash.), July 7, 1988).
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where a person and his or her gear sits on a platform in a tree to prevent the
tree from being cut down).77 Ironically, the article made clear that Earth First!
activists did not believe that the tree spike which injured a logger had been
placed in the tree by a radical activist because no notice had been given to
the timber industry and the activists do not intend to hurt people.78 The
article quoted a timber industry representative stating, “I don’t think they’re
environmentalists, I think they’re terrorists.”79
Following the congressional hearing, the Congress enacted 18 U.S.C.
§ 1864(a)(2), which criminalized the use of a hazardous or injurious device on
federal land with the intent to obstruct or harass the harvesting of timber.80 A
hazardous or injurious device is defined as
[A] device, which when assembled or placed, is capable of causing bodily injury,
or damage to property, by the action of any person making contact with such
device subsequent to the assembly or placement. Such term includes guns
attached to trip wires or other triggering mechanisms, ammunition attached to
trip wires or other triggering mechanisms, or explosive devices attached to trip
wires or other triggering mechanisms, sharpened stakes, lines or wires, lines or
wires with hooks attached, nails places so that the sharpened ends are
positioned in an upright manner, or tree spiking devices including spikes, nails,
or other objects hammered, driven, fastened, or otherwise placed into or on any
timber, whether or not severed from the stump.81

The Ninth Circuit Court of Appeals has also held that unmodified, highly
visible, plastic ropes tied between trees as part of a tree-sit protest qualify as
hazardous or injurious devices.82
Although McClure’s testimony in front of the Senate focused on human
injury, the statute penalizes conduct even if there is no damage to any
property or any individual, with fines and up to one year in prison.83
Moreover, if a defendant has already been convicted once—even if there was
no property damage or human injury in either incident—the second
conviction may carry a twenty year prison term.84 Additionally, if there is
damage “to the property of any individual,” regardless of the level or type of
damage,85 or if any individual incurs a cut, bruise, or “any other injury to the
body, no matter how temporary,”86 the defendant may receive twenty years in
prison.87

77 Id. (quoting Ann Japenga, Earth First! Comes out of the Shadows—Environmental
Commandos Teach Monkey-Wrenching, SPOKESMAN-REV. (Spokane, Wash.), July 4, 1988).
78 Id. at 30,812 (quoting Japenga, supra note 77); see also infra Part (D)(2) (referencing an

interview with the injured logger).
79 Id. (quoting Japenga, supra note 77).
80 18 U.S.C. § 1864(a)(2) (2000).
81 Id. § 1864(d)(3).
82 United States v. Wyatt, 408 F.3d 1257, 1260–62 (9th Cir. 2005).
83 18 U.S.C. § 1864(b)(5) (2000).
84 Id. § 1864(c).
85 Id. § 1864(b)(4).
86 Id. § 1864(d)(2).
87 Id. § 1864(b)(3).
Full 40-page article

can be found online at: http://
cldc.org/wp-content/uploads/2011/12/
Ecoterrorism-article.pdf

